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Individualism, Rugged or Otherwise* 


A. C. Mattoy, of Hutchinson, Kansas, Bar 


Human aspiration for liberty that permitted the individual to live and 
order his own life in righteousness and peace was the mighty impulse that 
created the government of the United States of America. That aspiration 
was the armament, the courage, the tenacity and the strength that enabled 
our fathers to win through the struggle and write into our unparalleled charter 
of government a bill of human rights, guaranteeing unto the citizen the right 
to order lawfully his own life, expand his soul, and die peacefully, free from the 
dictatorial whims of tyranny. Under that charter we have also the right of 
private ownership of property, preventing even the sovereign from taking 
from the citizen his lawfully acquired property without making just com- 
pensation therefor. And this last mentioned guaranty, it has been authorita- 
tively said, is more responsible for the growth of our country than any other, 
and perhaps more than all other guaranties of our Constitution. 

Down through the ages, man had been fighting his battles against greed, 
avarice, power and oppression—questing and yearning for governmental 
sanctuary where he might find peace and an opportunity to establish a home— 
defend it against attack, make provision for his loved ones, respect and be 
respected by his neighbor; and thus move on through life, with dignity, to its 
end. When the Constitution of the United States of America was adopted, that 
governmental sanctuary was established. Throughout the civilized world states- 
men, historians and sociologists (profound in their knowledge of past govern- 
mental experience) acclaimed it as a model and a masterpiece. 

I have at hand copies of the encomiums of Gladstone, Pitt, Lincoln, Henry 
William Elson, James Bryce, George Bancroft and others. I shall not read 
them because you are, without doubt, familiar with them. 

However, it now appears that what these men said was all wrong; what 


*Delivered at the Fifty-second Annual Meeting of the Kansas State Bar Association, May 25, 1934. 


, 195189 















2 The JourNaL 


history has set forth by way of the experiences of the various forms of govern- 
ment cannot be relied upon; that all that has been taught in our homes, our 
schools and colleges throughout the entire history of our country, prior to the 
twentieth century, concerning the excellencies of our constitutional form of 
government, is unsound and incorrect; that reverence for our Constitution is but 
a fetish, and that our charter is outmoded, inelastic and utterly unfit to longer 
chart the course of a nation—that became the leader of nations under the 
guidance and restraints of its benificent provisions. 

And what are we offered in place of it? Has some strange and modern 
Jehova, or another Sinai, handed down a new set of tablets to some modern 
Moses ;—or was it, perhaps, a Richberg or a Frankburter? Have all the revered 
statesmen of our past history—statesmen who, we have been taught to believe, 
were motivated by love of country rather than the A-1 brand of political ex- 
pediency extant today—been wrong when they solemnly admonished regard 
for and adherence to our Constitution, and to effect changes therein cautiously, 
and only in the manner prescribed therein? And should we be now guided 
in our governmental affairs by the advice of theoretical experimenters whose 
contacts have been limited largely to those concerned with pedagogy and 
whose experiences have been mainly on the campus? 

There is nothing of partisan politics involved in these remarks. Indeed, 
I question the continued existence of the present dominant parties in this coun- 
try. When one aligns Nebraska’s Norris as a Republican and Virginia’s Carter 
Glass as a Democrat, I challenge you to work out the puzzle. While I am in 
entire accord with the idea that a meeting of the State Bar Association is not 
a proper forum for a discussion of partisan politics, 1 do most sincerely assert 
that it is not only proper, but a mandate upon us that policies of government 
should be discussed, acted upon and, having reached a seasoned conclusion, we, 
as lawyers, should be militantly active in support of stable government and 
the rights of the citizen thereunder. 

Suppose we admit, as I freely do, the mental equipment and sincere pur- 
pose of many, in key positions in governmental control, who are now engaged 
in a subversive campaign against our form of government. Mental brilliancy 
is a poor substitute for experience, when experimentation involves the welfare 
of such a vast number of people. Then, too, one could hardly be credulous 
enough to believe in the sincerity of the political soldiers of fortune and 
“social revolutionaries who like to fish in troubled waters.” 

I marvel at our complacency, our indifference—or perhaps it may be a 
tendency to fear. Fear of what? Do we fear to give voice to the convictions 
we have concerning the “land of the free”? Is it not also supposed to be the 
“home of the brave”? All of you read, no doubt, the recent comment of an 
English writer concerning the people of the United States—that they were 
openly for the New Deal but secretly opposed to it. If we are absolutely honest 
and candid, we must admit there is considerable warrant for that comment, 
humiliating though it may be to us. Is this but another opportunity given to 
the Old World to call us a nation of hypocrites? 

Call to mind, if you will, the years of effort, of public debate, of the books, 
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magazines and newspapers engaged in the struggle, the expenditure of millions 
of wealth, and then finally a formal submission by Congress to the states, and 
a vote of the states resulting in the repeal of the prohibition amendment to the 
Constitution. Admittedly it had to do with an individual right; but it mainly 
concerned the question of whether the citizen could buy, have and use intox- 
icating liquor. And now it is disposed of. Just what the nimble politician will 
now use for a smoke screen is not apparent, so he will miss it. You will recall, 
I am sure, in the not very distant past, when all citizens who were opposed to 
the prohibition amendment, and sought to have a repeal amendment submit- 
ted, were denounced as “nullificationists.” It seems ridiculous, does it not, that 
we should have wasted so much time, temper and money, and invoked the 
ponderous processes provided by the Constitution for an amendment thereto, 
just to restore our right to have liquor; when vital constitutional guaranties 
concerning the most dignified individual rights—those which had been won 
only after centuries of struggle—could be set aside (albeit only temporarily) 
by almost a simple wave of the hand. Yet no one has raised the hue and cry of 
“nullificationists.” 

Perhaps we do seem somewhat hypocritical to the outside observer; and, 
no doubt, some of our own citizens are peering through the same glasses. 

Of course, the phrase “economic emergency” has been generously used 
and plainly stamped on these assumptions, and its effect has been bromidic. 
However, “not everyone who cried Lord!, Lord!, shall enter the kingdom of 
heaven.” In the declaration of policy under Title I of the National Industrial 
Recovery Act, we find in part these words: “It is hereby declared to be the 
policy of Congress to remove obstructions to the free flow of interstate and 
foreign commerce which tends to diminish the amount thereof, and to provide 
for the general welfare by promoting the organization of industry for the 
purpose of cooperative action among trade groups”; also “to avoid undue re- 
striction of production (except as may be temporarily required”; also “and 
otherwise to rehabilitate industry.” This reads very well indeed, but one can 
hardly reconcile practices under this Act with the declared purposes of it. 
Where specific temporary measures for the relief of distressed and emergency 
conditions have been taken, few indeed have been the complaints from the citi- 
zen, however much he may have looked with misgivings at the future pos- 
sibilities; but where the innovation appeared to be the result of a subtle design, 
uncertain experimentation, or was lacking in the earmarks of temporary emer- 
gency, grave concern is manifested (as well it may be). 

If only excessive taxation (powerful and destructive agency that it is) 
were involved, the portent would not be so grave; but the general control and 
regimentation of all industry, trade, business and vocations; the arbitrary 
destruction or change of currency, security and contract obligations; the per- 
manent confiscation of gold (or a portion thereof), are such amazing acts 
in the face of our constitutional restraints upon the sovereign that one cannot 
help wondering how many more assaults the structure can stand before col- 
lapsing entirely. Nor can one lean too trustingly on the declaration that the 
innovations are temporary and for the period of emergency only. Sovereigns 
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(and politicians too) usually grasp as much power and authority as possible, 
and restore only what is forcibly taken from them. If there is to be govern- 
mental control and planned economy concerning all industry, business re- 
lationships and vocations, as has been constantly advocated by certain groups, 
with whom shall such control be vested ? In industrial and business lines, while 
it has been customary to call in technical experts, to make recommendations, 
and with whom rested the power and authority to utilize or reject them have 
been seasoned executives, having long years of experience in conducting the af- 
fairs of the industry or business. Yet could one look with favor upon such con- 
trol, even if it were administered by the soundest business, industrial and labor 
executives who could be selected out of the seasoned veterans who have grown 
to be such under our American doctrine of individual initiative. I desire to 
quote some excerpts from a short article written by Benjamin M. Andrews, 
Economist of the Chase National Bank of New York City. He says in part: 


“This sick economic world of ours is a patient in a hospital, not a 
subject for experimentation in a laboratory, and if, as I believe is the case, 
we can cure this patient by tried and tested measures, surely we have no 
right to discard those tried and tested measures, and to turn the patient 


over to a new school of physicians who have some theories that have never 
been known to work.” 


In contrasting a system of free private enterprise (such as we have always 
understood to have been guaranteed under our Constitution) with that of a 
planned economy or conscious control, he says: 


“In general it is not the function of government under the present 
system to produce goods or to perform economic services. The actual dis- 
cretion of industry, the decision whether more wheat shall be planted and 
less corn, or more shoes shall be produced and less hats, is not made by 
the state or collective society, but is left to the choice of independent pro- 
ducers. These independent producers make their decisions with reference 
to the state of the markets. The up-and-down movement of prices and 
wages determine whether more or less of a given thing shall be produced. 
If prices are rising in a given industry and falling in another, the ten- 
dency is for labor and capital to flow from the industry where prices are 
falling to the industry where prices are rising. 

“The tendency is, moreover, for consumers to consume less of those 
goods, the prices of which are rising, and to consume more of those goods, 
the prices of which are falling. Over-supply of any given commodity, 
accompanied by falling prices, thus tends to correct itself, since produc- 
tion declines and consumption increases, whereas the shortage of supply 
of another commodity accompanied by rising prices, likewise tends to 
correct itself through an increase of production and curtailment of con- 
sumption. Under this system of free private enterprise with free move- 
ment of labor and capital from industry to industry, the tendency is for 
an automatic balance to be maintained for goods and services to be sup- 
plied in right proportions. A social order is created, a social cooperation 
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is worked out, largely unconscious and largely automatic, under the play 
of the impersonal forces of market prices and wages. 

“This system obviously predicates a sound money which men can 
trust. The success of this system, moreover, depends upon its flexibility 
and the quickness with which readjustments can be made; and this, in 
turn, depends largely upon the extent to which it is competitive and free 
from unified conscious control. If a government of a collective system 
undertakes to regulate the business of a country as a whole and to guide 
and control production, there is required a central brain of such vast 
power that no human being who has yet lived can supply it. When mil- 
lions of people are working, each at his own special problem, studying his 
own special market, making his readjustment piecemeal under the guid- 
ance of market prices, the problem is manageable. If a central brain must 
do the thinking for all of them, chaos is inevitable. Great mistakes are 
made, and these mistakes are carried much farther than would be pos- 
sible under the competitive system, controlled by free prices. 

“Here, then, is the central contrast between our present system and a 
planned economy, in the problem of coordinating the economic activities 
of men and making a social order. Our present system relies upon the 
unconscious automatic functioning of the markets. A ‘controlled econ- 
omy’ must do it, if at all, by conscious public planning, a central brain 
guiding, controlling and regimenting the masses of men, controlling 
production, controlling consumption, controlling the distribution of 
wealth, and in a large measure, regulating the lives and activities of men.” 


I am not an economist, and I have quoted this excerpt because of the 


bearing that planned economy and regimentation have upon our governmental 
guaranties, and also because the ideas expressed seem to me to be sound. In a 
recent article by Col. Frank Knox, editor and publisher of the Chicago Daily 
News, who has been making studious investigation of Fascism, he asks and 
answers his own question in part as follows: 





Q. What has been the cost of the managed economy imposed upon 
Italy under the Mussolini Dictatorship ? 

A. 1. It has destroyed every vestige of proper parliamentary gov- 
ernment. The government is IL DUCE. 

2. Freedom of speech, freedom of press and of assembly, right of 
petition—there is none. 

3. Taxation without representation is universal, for the poor as well 
as the rich. 

4. Labor is compulsory, and capital finds its only safe employment 
in government bonds. Both industry and industrial workers are subject 
to rule in which neither has any voice. Industry cannot expand, contract 
or discontinue without governmental approval, and labor organizations 
for bargaining purposes are non-existent. Both earnings for industry and 
wages for labor are fixed by governmental edict. 

He states that the total debt of Italy today is over 150 billion lire, while 
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five years ago it was 111 billion lire. He states that the budget for government 
expenses in 1928 showed an excess of income over expenses of 555 million lire. 
He states that both the debt and budget figures disclose a disquieting tendency 
towards governmental bankruptcy. That last year the taxes in Italy consumed 
approximately 28 per cent of the total national income. 


He then askes this question: “And what has managed economy done for 
employment?” And answers it as follows: “ In January 1930 there were more 
than half a million unemployed; but in January 1934 there were more than 
1,150,000 out of work.” And then he asks: “Can anyone outside of the BRAIN 
TRUST IN WASHINGTON find anything in this record for America to 
imitate?” 

How different from these statements by Col. Knox is discourse of Professor 
Tugwell at the National Conference of Social Workers on Kansas City last 
Monday night. In arguing for regimentation and control to create a new order, 
he is quoted as saying that one sin of omission is that “both city and county 
governments have one eye and one ear turned towards the taxpayers and the 
other towards business interests”; and that the result is “the sanctity of property 
rights is interpreted as the right of the individual to private advantage over 
others if he can get it.” 

While conceding the mental capabilities of this man in high place in our 
national affairs, it occurs to me that the doctrine preached aims at the heart 
of our governmental guaranties. Are we to understand from the quoted words 
that the authorities should not have regard for the taxpayer and for business 
interests. Tax assessors and tax gatherers throughout the land constitute a 
standing army; and when the breaking point is reached in taxing to finance 
experiments or re-distribute wealth, who will then supply the revenue to fi- 
nance the conduct of government? I had always supposed that the best results 
were obtained by reasonable cooperation between the coordination of capital 
and labor. If industry and business are loaded too heavily with taxes, restric- 
tions, wage demands and other expenses, failure is inevitable. If industry and 
business fail, who will employ labor? 

I cannot think that I have drawn an improper meaning from the quota- 
tion, and if my construction of it is correct, it would seem that these munici- 
pal and county boards should be highly commended for keeping “one eye 
and one ear upon the taxpayer and the other upon business interests,” lest by 
failing to do so, both should suffer. The professor’s declaration that the result 
of this attitude is that the sanctity of property rights is interpreted to mean 
the “sacred right of one individual to private advantage over another” is ab- 
solutely wrong, if it refers to what is comprehended in our law. There are 
always grasping individuals seeking advantage over others. There are always 
to be found officers who are derelict in their duty or corrupt. Ways and means 
are provided under our laws to correct these evils. No Utopia has ever yet exist- 
ed where all the inhabitants were free from these defections, nor could any 
Utopia be established if the fondest conception of the Professor were realized. If 
the Professor was not referring to ordinary human frailties, but was referring to 
the matter of private initiative and competitive endeavor as permitted and 
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aranteed under our Constitution, he is a modern version of King Xerxes, 
who ordered the sea whipped to punish the waves. 

The Creator has endowed every human with will to excel. This natural 
endowment is stimulated by all teachings sacred and secular. Reference may 
be had to the parable of the ten talents. Did not the Master commend the one 
who had most largely increased his talents, and denounce the one who had 
made no effort to increase them? Are we not admonished that each one must 
work out his own salvation with fear and trembling? Does not the child, prior 
to the time when it is capable of receiving instruction, intuitively strive to excel 
in infantile contest. In all child training we encourage competitive endeavor 
and award trophies for scholastic attainment, athletic prowess and in every 
way seek to encourage the competitive spirit and the will to excel. I doubt 
very much whether the professor could say that he had never been so actuated 
himself, or that in his work of instruction he had not encouraged it in others. 
Indeed, I am frankly of the opinion that he was perhaps a prize winner scho- 
lastically. 

Did anyone ever embark upon an industrial or business enterprise with- 
out being actuated by a belief that he would succeed and perhaps outstrip com- 
petitors? I do not believe a single instance could be found where one was not 
so actuated. Did anyone ever enter the fields of science, music, art or literature 
without a high hope of excelling? There is but one answer to these questions: 
This will to excel, coupled with sustained effort, always has and always will 
mark the difference between success and failure. To afford opportunity for 
these most commendable impulses and deep-seated desires of the human soul 
to flower and bear fruit, our Constitution has thrown its protecting arm about 
them. Something of this kind must have been in the mind of Thomas Jefferson 
when he said, “That government is best which governs least.” Deplorable as 
it is, however, we must recognize that due to the utter worthlessness of the 
individual himself, or due to a crooked process of reasoning, or due to the 
influence of insidious propaganda (as it must be one of these three causes), 
there has grown in certain circles in America within the past five or ten years, 
a scornful attitude toward all (however worthy) who might be termed a suc- 
cess in the particular calling in which they were engaged—whether industry, 
finance, business, art, science, music, or whatnot. This has always been the at- 
titude of failure; and the politician who panders to that element is engaged in 
dangerous activity. Such pandering bears no party stamp. It is a noxious weed 
that roots in almost any kind of political soil under our open primary system; 
and attains its most vigorous growth in periods of financial depression. 

Where laws and regulations have been put into effect in good faith, and 
enforced for the purpose of thwarting greedy wealth that would enrich itself 
at the expense of health and comfort of employees vainly striving to exist upon 
a miserable wage, every right-minded American will applaud; but where over- 

zealous regulation goes to the extent of creating and encouraging a hostility in 
the employed and unemployed against the American employer in general and 
against all those who have, in accordance with law and decent practices, ac- 
quired a competence or have been otherwise successful—I say that if such feel- 
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ing is purposely engendered or encouraged, it is damnable. Yet we must all 

admit that it is in evidence today. The next logical step perhaps would be 

curtailment of the right of free speech, free press and public assemblage; and 

after that to attempt to abolish God Almighty, as has been done in Russia, 

. that the people may be encouraged to look upon the Dictator as a Supreme 
eing. 

Is it preferable that our people be one gellatinous, regimented mass, where 
the normal and the sub-normal, the ambitious and the slothful, the industrious 
and the lazy, those with hope and those without, are all entitled, through 
some strange leveling process, to receive the same reward? If, through our 
efforts, we acquire a competence and provide for the future of our loved ones, 
shall it be subject to the demands of every covetous sloth whose idle hands are 
stretched forth to grasp it? I am not referring to the worthy citizen who, be- 
cause of general economic conditions has been out of employment. I refer to 
the so-called enemies of Capital, who remain such only so long as they have 
none of their own; but who experience no difficulty in changing their views 
as soon as they acquire some; and also to all venal, self-seeking politicians 
who inveigh against Capital. 

The possession of capital, rightfully acquired, is not wrong under the laws 
of either God or man. Our own beloved Lincoln said: 



































“Capital has its rights which are as worthy of protection as any other 
rights. Property is desirable—is a positive good to the world. That some 
should be rich shows that others may become rich, and hence is a great 
encouragement to industry and enterprise. Let not him who is houseless 
pull down the house of another, but let him work diligently to build one 
for himself; thus, by example, insuring that his own shall be safe from 
violence when built.” 


More than a century ago, Macauley, the great English essayist, wrote of 
government as follows: 


“Our rulers will best promote the improvement of the nation by strict- 
ly confining themselves to their own legitimate business—by leaving capi- 
tal to find its most lucrative course, commodities their price, industry and 
intelligence their natural reward, idleness and folly their natural punish- 
ment—by maintaining peace, by defending property, by diminishing the 
price of law, and by observing strict economy in every department of the 
state.” 


We are confronted with a problem that needs the attention and sincere 
effort of every lawyer and every well informed citizen throughout the United 
States. We may support firmly a government constructed in cautious con- 
templation of the excellencies and failures of the past, which stands as a criter- 
ion toward which the weary and oppressed of the Earth have looked with 
worshipful eyes and under which, in a relatively short space of time, we have 
reached international leadership; or we may, through indifference and inat- 
tention, or through a desire to seek immediate temporary advantage rather 
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than assured permanent position, desert our government in its hour of need 
in favor of a mess of political nostrums without historic precedent. Every law- 
yer is, or should be, active and influential in the molding of public sentiment 
in his own community in defense of correct governmental principles. Every 
lawyer thoughout the land, and every public official as well, has taken a solemn 
oath to support the Constitution of the United States; and while officers who 
are actively engaged in politics are subjected at times to strong influences that 
cause them to swerve in the fulfillment of their oaths, (inexcusable though it 
may be), there is no influence that I can see that could swerve the honest lawyer 
in his attitude toward the basic principles of his government except an honest 
belief, after profound study and grave consideration, that such basic changes 
should be made. Of such honest belief, I do not think the lawyers of America 
are capable. 

As a member of the committee of this Association on Americanization and 
Citizenship, I am clearly of the opinion that I can pledge the entire Association 
to new energy and active efforts in defense of the Constitution of the United 
States in its guaranties unto the Individual Citizen. 
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Criminal Law and Its Enforcement* 
S. W. Brewster, of Topeka, Kansas, Bar 


No question is attracting more general attention and discussion than 
that of law enforcement. It is attracting the attention of laymen and lawyers. 
It is being discussed in the press—in the pulpit—in meetings of civic bodies 
and in Congress. How to successfully combat crime has become one of the 
major problems of the day. Many and various have been the proposed solu- 
tions. Some have suggested registration and finger printing of all the inhabi- 
tants of the country. Others have regarded crime as a mental disease and 
would solve the problem by placing the treatment of the criminals in the hands 
of the psychiatrists. It is the theory of the psychiatrists that punishment for 
crime is wrong and of no avail. They contend that the correct method of 
handling the criminals is to get a psychiatric report on every person con- 
victed of a felony, and then provide for the permanent internment of the incur- 
ably inadequate, incompetent and antisocial offenders (whatever that means) 
regardless of the nature of the offense. This might work if there were some 
way of getting a reliable report on the psychiatrists. 

Keyserling in his “Europe” says: “Only he can become a good psychi- 
atrist whose first problem is whether he ought to enter the lunatic asylum as 
a doctor or as a patient.” 


From the pulpit and from civic bodies have come urgent calls to the 
citizen to awake to the danger and to his individual responsibility for 
the existence of the present condition. The lawyers are becoming conscious 
of their responsibility in this crisis. Congress has recently passed several laws 
for the purpose of enabling the federal government to become more active 
in the work of suppressing crime. The Chief Justice of the United States Su- 
preme Court recently addressed the American Bar Association on this subject 
and urged the lawyers to become active in the movement for better law en- 
forcement; to assist in doing away with the unreasonable delay in criminal 
cases and to aid in solving the crime problem. 

The world has always had with it crime and the criminal. At first the 
acts recognized as crimes were few, but as men began to congregate in 
larger groups, as society became more complex the number of acts that were 
recognized as inimical to the common welfare increased, and such acts were 
declared to be crimes and punishments provided for those committing them. 

While I do not believe that all crime is committed by those mentally dis- 
eased, while I do believe that most of the major crimes today are commit- 
ted by those who have determined to make crime a business, still I am not 
going to quarrel with those who differ from me, or enter into any discussion 
of the psychology of crime. 

Today we are confronted with conditions rather than with theories; 
our laws are broken; our law enforcing officers defied; organized gangs are 
issuing their decrees and enforcing them with machine-guns. This organ- 


*Delivered at the Fifty-second Annual Meeting of the Kansas State Bar Association, May 25, 1934. 
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ization is nationwide. Its members are found in all our large cities and in 
every state of the Union. Racketeers are terrorizing honest citizens, invading 
the domain of honest business and exacting tribute under threat of destruction 
of property and bodily injury. 

This is no time to theorize on the cause of crime. It is the time to merci- 
lessly stamp out the organized criminal element in our country. When a 
dog is running loose with hydrophobia, the thing to do is to kill the dog and 
then study the disease. 

Since the war, major crimes against person and property have increased 
and criminals have become more wanton in their disregard for property 
and life. The gangster shoots down his victims in the streets and if little 
children are killed, it is nothing to him. He is as ferocious and unreasoning as 
a mad dog and should be treated as such. The rapid transportation furnished 
by the automobile has made it possible to commit the most daring crimes with 
little fear of immediate apprehension. A bank can be robbed in the morning 
and the robbers be hundreds of miles from the scene of the crime in a few 
hours. It is this increase in the facilities for escape that has made crime profita- 
ble and has made it possible to bring a large part of the criminal element into 
a nation-wide organization. So extensive is this organization, so closely allied 
are the various units, that organized crime is in reality at war with organized 
society. It has a kind of government of its own. Its rules of warfare are ruth- 
less and its discipline terrible. Death is the punishment for the offender 
against its code. 

The surest way to eliminate crime would be to discover the causes of 
crime and remove them. This may eventually be done but the day when it 
will be done is remote. And we are concerned with the present—concerned 
with the problem of causing the subsidence of the present crime wave— 
concerned with the problem of stamping out rackets and racketeering— 
concerned in arousing the public conscience and bringing home to the indi- 
vidual citizen a sense of his responsibility—concerned as members of the bar 
in restoring the confidence of the people in the integrity of the courts and of 
the bar. 

There is a tendency to place the blame for lax law enforcement upon the 
courts and upon those members of the bar who are classed as criminal law- 
yers. This lack of confidence in the courts has reached Congress and has 
evidenced itself in recent legislation. It was a peculiar spectacle presented 
when it passed at the suggestion of the attorney general legislation placing 
on the statutes a lot of new federal offenses and putting the duty of their 
enforcement upon the federal courts because the state courts were unable 
to handle the crime situation; while at the same time the halls of Congress 
rang with denunciations of federal courts and federal judges; and legislation 
evidencing the lack of such confidence was passed almost unanimously. We 
can not blind ourselves to the fact that the courts are losing the respect of 
many and are being subjected to increasing criticism. 

The great majority of men are honest. At heart they are good citizens; 
they want to see law enforced; they mean well; but many of them mean 
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well feebly. I think it was Theodore Roosevelt who said, “In the strife for 

civic betterment, there is small use for the man who means well but who 
means well feebly.” Eternal vigilance is not only the price of liberty but it 
is the price which we must pay for law enforcement. The enemies of law and 
order are always awake; always vigilant; always on the job; but they can 
be cowed, beaten and driven out by a citizenry that is always awake, always 
vigilant and always on the job. 

Law enforcing officers can do little unless supported by public opinion. 
Most of such officers are honest; most of them want to do their duty; most 
of them hate crime and want to bring the criminal to justice. Often they are 
hampered by a want of public support—by the lassitude of the average citizen. 
They are awed and terrified by the apparent power of organized crime. In 
some of our cities, it is politically powerful and corrupts the law enforcing 
officers. The alliance of the criminal element with the political bosses and 
the police is beyond question. However, there never was a city so corrupt, 
never a city so dominated by an alliance between crime and politics, that such 
an alliance could maintain its hold upon city affairs in the fact of an aroused 
and determined citizenship. The ruthless racketeer and the corrupt politician 
are at heart arrant cowards. They are afraid of their shadows and will flee 
from an aroused public opinion. The most dangerous man today is the man 
who refuses to do his part as a citizen, who refuses to take a part in public 
affairs and to participate in politics. We can place behind prison bars the 
corrupt politicans but we cannot reach or punish the man who by his re- 
fusal to take a part in public affairs makes corruption in government possible. 

I want to call attention to the part played by honest, law-abiding citizens 
in thwarting the due administration of the law. One of the greatest troubles 
that the law enforcing officers have, has come from well-meaning, honest but 
sadly mistaken citizens, and I want to call attention to the great mistake made 
by individuals who are really law-abiding citizens. 

A great majority of the people believe in the strict enforcement of law as 
an abstract proposition, but when they are called upon to take a position in 
a concrete case some of them fail woefully. One of the most difficult things 
that law enforcing officers have to contend with is the pressure that is brought 
upon them in individual cases to obtain leniency for the defendant. Good 
men, substantial men, men who are ordinarily in favor of the enforcement of 
law—doctors, bankers, preachers, business men and lawyers—are constantly 
appealing to have the law stretched or twisted in individual cases. Convict a 
banker of embezzling trust funds, convict some prominent man of a viola- 
tion of law, and immediately his friends and his friends’ friends rush to the 
prosecutor and the judge urging light sentence, a parole, and special favors. 
The law violator who has stood well in his community and has had no real ex- 
cuse for committing crime can always find well-meaning, good-intentioned, but 
misguided citizens to front for him while the poor devil has none. These men 
do not appreciate what they are doing, do not realize the tremendous handi- 
cap that they are placing upon the real enforcement of law, do not realize 
that they are attacking the foundation of government—justice to all. 
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Turning to a consideration of the actual administration of the law, I want 
to call your attention to a few things which have come under my observation 
and which I think affect the enforcement of law. 

As a lawyer, I want to consider in this respect the duty of the lawyer. He 
occupies a different position toward law enforcement than that occupied by 
the layman. He is an officer of the court, sworn to support the law, to aid in 
its enforcement, and to give his talents to assist in its just administration. I am 
not going to discuss the right of the lawyer to defend a man charged with 
crime whom he may have reason to believe is guilty. Every man charged with 
crime is entitled to be represented by counsel. If he is unable to hire an at- 
torney, the court must appoint one. The attorney owes a duty to his client 
and to the court to aid the court in arriving at the facts and to see to it that 
the defendant has a fair trial and that his rights are protected, but a lawyer 
has no special privilege to do wrong. His obligations to society are the high- 
est, and any lawyer who accepts employment from one which binds him to 
defend such a one in case he commits a crime and is apprehended, is himself 
a criminal, and a more dangerous criminal than his client. We have in our 
ranks lawyers who represent organizations of criminals and racketeers; who 
are retained by the enemies of society to aid, counsel and advise them and 
to come to their assistance at a moment’s notice. Lawyers who are engaged 
by criminals ahead of the commission of their crime are as guilty as the man 
who actually commits the crime, and are much more dangerous and a greater 
menace to society. Yet the bars of our country take no steps to rid the profes- 
sion of these vultures. The bar cannot retain the respect of the country; and 
there can be no adequate enforcement of the law until these men are driven 
from the courts. 

Another thing that interferes with the enforcement of law is the inade- 
quacy of our jury system. Every defendant is entitled to a trial by jury. I do not 
condemn the system. With all its faults, it is the most satisfactory method de- 
vised for the ascertainment of the facts; but the system should be reformed so 
as to call into jury service the best citizenship. Jury service is the one duty the 
busy man wants to shirk, and it is the one thing he should not be permitted 
to shirk. Jurors should be called from the ranks of the most responsible men 
and women in the community. Court-room hangers-on should never be per- 
mitted on a jury. The jury-list should be so made up as will assure that it will 
contain only the very best of our citizens, and when chosen on a panel one 
should be compelled to serve unless he can show the court some compelling 
reason why he should be excused. The selection of the list of the names to go 
into the jury box should be placed with the clerk of the court, and the judge 
should have power to order a new list if he deemed it necessary. The clerk 
should be held to strict accountability for this work. The federal courts have 
devised a system for securing jurors that brings into service a better class of 

jurors than is usually found in state courts. 

Another way the enforcement of law should be improved in our state 
courts is to give increased powers to the trial judge. Under our state system, 
the judge plays but a small part in the administration of the criminal law. 
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He sits on the bench and sustains or overrules objections to evidence and passes 
on motions. He can take no active part in the trial. He is not even a referee. 
He must sit and listen to testimony that he knows is perjured, but neither by 
word or look must he indicate to the jury what he thinks. After the evidence 
is in he instructs the jury as to the law of the case. Most of his instructions are 
stereotyped. He cannot comment on the evidence. He cannot summarize the 
testimony. I believe that the judges of the state courts should be given large 
powers in the trial of criminal cases; that they should be given powers com- 
parable to those possessed by English judges; that they should be given the 
right to comment upon the evidence, to express their opinions freely, to sum 
up the testimony, to give to the jury the benefit of their experiences, of their 
ability to analyze testimony, leaving to the jury the ultimate determination of 
the facts. I think this is one of the most important and needed reforms of our 
criminal procedure; and I would like to see the bar recommend legislation 
that would give our judges such increased powers. 

When a crime is committed the hunt for the criminal begins. If the crime 
is a heinous one, public opinion is aroused. If the suspected criminal has fled, 
he is relentlessly pursued. He is hunted down by the officers of the law. If 
overtaken, and he flees from arrest or attempts to escape, he can be shot down 
if that is necessary to prevent escape. Just as soon as he is arrested, the whole 
attitude of the law toward him changes. From a hunted thing he becomes a 
man around whom every .protection is thrown—a sort of ward of the law. 
From the time of his arrest the machinery of the law is directed largely toward 
throwing difficulties in the way of his conviction. In the selection of the jury 
he is given a two-to-one advantage over the state. He cannot be compelled to 
testify. His failure to take the witness stand in his own behalf cannot in any 
way be commented upon or mentioned to the jury by the attorney for the 
people. The judge must call the attention of the jury to this matter, and must 
instruct it that his failure to take the stand in his own behalf not only raises no 
presumption of guilt but that the fact of such failure to testify can not be 
considered in arriving at a verdict. This rule applies both in trials for misde- 
meanors and for felonies. I have seen many a defendant stand trial who would 
have admitted his guilt if placed upon the stand. Why should this rule be in 
force? What reason for it exists? Why should not the state have the right to 
put upon the witness stand the one person who knows the facts as to his guilt 
or innocence? How can it hurt an innocent man? Why should we want to 
protect a guilty one? Now that torture is done away with, now that criminal 
trials are public, now that a vigilant press watches the trials, the reason for 
the rule falls; and when the reason for a rule falls the rule should fall. Why 
should the state be prohibited from calling the jury’s attention to the fact of 
the defendant’s failure to testify in his own behalf and to argue to the jury 
the deductions that might be drawn from such failure? If such failure has no 
tendency to prove guilt, then what harm is done by commenting upon it? 
And if it does have a tendency to establish guilt, then why should not the fact 
be commented upon? Any sensible man knows that silence on the part of the 
defendant may be the strongest evidence of guilt. Every defendant knows 
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whether he did or did not do the acts complained of. I am in favor of amend- 
ing our code of criminal procedure so as to permit the state to call the jury’s 
attention to the failure of the defendant to take the stand in his own behalf and 
to comment upon it and to argue to the jury the deductions to be drawn 
from such failure. 

If the state does succeed in overcoming all these handicaps and in getting 
a conviction, the efforts of the people to enforce the law have just begun. An 
appeal can be taken as a matter of right to the higher courts in any criminal 
case. It makes no difference whether there is or is not any merit in the appeal, 
the defendant has an absolute right to appeal from court to court until he 
has reached the court of last resort. Under our pratice he does not have to 
have his appeal allowed. Thus he may drag his case through the courts until 
years elapse between conviction and the commencement of the serving of 
sentence. This brings our procedure into disrepute and weakens the confidence 
of the people in the courts. In some jurisdictions every error is deemed to be 
prejudicial error. This is not the rule in Kansas. Our Supreme Court has little 
patience with assignments of errors which are purely technical and do not 
involve the merits of the case. It follows the statute and reverses judgments 
of convictions only when it finds in the records errors that substantially 
prejudice the defendant's rights. 

I would not say do away with appeals but I would restrict them to cases 
where the trial court or one of the judges of the appellate court certifies that 
an appeal should be allowed, and such certification should not be a matter 
of form. Only a short time should be allowed for this procedure. An appeal 
is not a matter of right. Appeals are not guaranteed by the constitution of 
the state or by the federal constitution. The right of appeal is a matter of 
privilege to be granted, controlled or refused by the legislature. 

The federal constitution provides that the defendant shall enjoy the 
right to a speedy and public trial by an impartial jury of the state or district 
wherein the crime shall have been committed. The Kansas constitution con- 
tains substantially the same provision. No guarantee of the right to appeal is 
found in the fundamental law. 

When a defendant has had a jury trial as provided by the constitution, 
he has had his full constitutional rights. It is only by the grace of the legis- 
lature that he may go further. The state is denied the right of appeal where 
there has been a verdict of “not guilty.” I believe that the legislature should 
restrict the right of appeal in criminal cases. 

When appeals are taken, cases should not be reversed upon technicalities 
or upon errors committed by the trial court which have not prejudicially af- 
fected the substantial rights of the defendant; and in no case should there be 
a reversal where it appears from the record that substantial justice has been 
done; and a case should never be reversed for any error committed by the 
trial court where the guilt of the defendant is shown by the record to be clear 


and unquestioned. 
This rule has sometimes been followed by our Supreme Court. The case 
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of State vs. Hammon, 84 Kan. 137, is a case in point. In that case two men 
“A” and “B” were informed against for rape committed at the same time and 
place. “A” was convicted. On the trial of “B” five jurors were permitted to 
sit who had sat in the trial of “A”. On appeal this was held error, but the 
court refused to reverse a conviction of “B” for an attempt, saying: 


“From the evidence before us, it is impossible to see how the jury, re- 
gardless of any former knowledge or information could have arrived at 


any other verdict, and it would be idle to require a new trial under these 
circumstances.” 


The Supreme Court of the United States in the case of Horning vs. Dis- 
trict of Columbia, 254 U.S. 135, held that “in a criminal case, when undisputed 
facts, including the testimony of the defendant, clearly establish the offense 
charged, the judge may say so to the jury, tell them that there is no issue of 
fact for their determination and instruct them that while they cannot be 
constrained to return a verdict of guilty, it is their duty to do so under their 
obligations ‘as jurors’ and held that if the defendant suffered any wrong 


from the instruction it was purely formal since there could be no doubt of 
his guilt on the facts admitted.” 


How silly it is for an appellate court to reverse a trial court on account of 
some error unless the substantial rights of the defendant have been prejudiced; 
and how foolish to send a case back for retrial where the reversing court has 
no doubt as to the guilt of ‘the defendant and when it must know that if the 
case is reversed and the defendant escapes, there will be a miscarriage of 
justice? All this can be avoided by restricting appeals to those cases where the 
trial judge or one of the appellate judges certifies probable prejudicial error. 

A criminal trial should not be a game of chance; neither should it be a 
game of skill to be played according to certain hard and fast rules. Criminal 
trials should be conducted with only one object in view—the ascertainment 
of the facts, the determination of the guilt or innocence of the defendant; 
and when guilt has been determined the appellate court should never re- 
verse on account of any error where guilt is clear. If this isn’t reason, you'll 
have to make the most of it. Conviction once had, punishment should be 
swift and sure. Nothing will do more to diminish crime than realization 
on the part of the criminal that if caught and convicted, there will be no es- 
cape from punishment; that he will have to serve his time; that he will during 
his sentence be treated justly, but that his imprisonment will be punishment; 
that he will not be coddled but will serve the major portion of his time, and 
that conviction of a second offense will mean a much severer sentence. The 
knowledge that apprehension is certain, conviction speedy, and punishment 
quick and sure will do more than anything else to relieve the crime situation. 
Once bring to the criminal the knowledge that the law brooks no delay, that 
arrest, conviction and punishment are certain, and we will have done much to 
discourage him. 


The changes which I have advocated in our criminal procedure were 
not very important until lately. For years we got along very well with our 
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antiquated code based upon an abnormal fear of the courts. Had the changes 
which I have suggested been proposed while I was a member of the legis- 
lature, I probably would have opposed them, taking the position that they 
threatened the existence of the fundamental principles of our government, but 
times have changed; organized crime is at war with organized society. Society 
has a right to adopt war measures in order to protect itself against assaults 
from within as well as from without. Every condition which injuriously affects 
society, society has the inherent right to remove. The law of self-preservation 
is a law for society as well as a law for the individual. Greater dangers lie in 
the present crime conditions than in the economic conditions. The supremacy 
of law is necessary for the preservation of the Republic. Organized crime 
must be stamped out, and it will be stamped out if the people are vigilant and 
determined to stamp it out. In this battle between the criminal and society, a 
heavy responsibility and a great opportunity have come to the members of 
the bar. Your oath calls upon you to seize this opportunity to assume the 
responsibility and to be true to the ideals of the profession. 





Attend the 
AMERICAN BAR ASSOCIATION MEETING 
at Milwaukee, August 28th to 31st 


Your identification certificate sent you with the notice 
of your dues will entitle you to fare and one-third, 
round trip to Milwaukee, on presentation at 
any railroad station. 
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President’s -Address 
J. M. CHatuis 


Article 4 of the Constitution of the Bar Association of the State of Kansas, 
reads: 

“The President shall preside at all meetings of the Association and shall 
open each annual meeting of the Association with an appropriate address.” 

The author of the article must have had a keen sense of humor or was 
careless in the selection of the qualifying adjective. It is left entirely to the 
President as to what shall be deemed appropriate. With some misgivings as 
to the selection of a subject, I propose this morning to examine the subject 
of criminal justice as prevails throughout the nation in the light of the past 
and see how far we have departed from the concept of criminal justice as 
it prevailed among civilized peoples through the centuries. I shall be brief 
but bloody. Should Blackstone or his predecessors who wrote upon the laws 
of their respective countries be permitted to return and examine our statutes 
covering crime and observe our procedure in their enforcement, they would 
not recognize in the situation which we present, anything with which they 
were familiar. The gradual development of civilization has progressively 
reduced and materially changed the vengeance which outraged society metes 
out to malfactors. Sentimentalists eschew the idea of vengeance and mouth 
about reformation. A beautiful theory especially applicable to Hickman, the 
California fiend who should have been reformed by some sob sister and 
pardoned by a crooked Governor in order to restore him to his place in society, 
for society’s benefit. Whether for good or for ill, our penal institutions in 
many instances have become luxurious resorts, our prison terms of insignifi- 
cant duration. Crimes of the most heinous nature are punished by a slight 
temporary restraint upon the activities of the convicted criminal. Our parole 
boards work overtime to undo that which our courts have accomplished. 
Capital punishment has been abolished in all but a few of the states of the 
Union. As compared with this bed of roses which the modern criminal 
occupies, hear what Blackstone had to say in the comparatively recent past. 
In Book 4, page 376, in speaking of arresting judgment by pardon, error or 
benefit of the clergy, states: 

“If all these resources fail, the court must pronounce that judgment 
which the law hath annexed to the crime, and which hath constantly men- 
tioned, together with the crime itself, in some or other of the former chap- 
ters. Of these some are capital, which extend to the life of the offender, and 
consist generally in being hanged by the neck till dead; though in very 
atrocious crimes, other circumstances of terror, pain or disgrace, are super- 
added; as, in treasons of all kinds, being drawn or dragged to the place of 
execution; in high treason affecting the king’s person or government, em- 
boweling alive, beheading and quartering; and in murder, a public dis- 
section. And, in case of any treason committed by a female, the judgment 
is to be burned alive. But the humanity of the English nation has authorized, 
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by a tacit consent, an almost general mitigation of such parts of these judg- 
ments as savour of torture or cruelty; a sledge or hurdle being usually al- 
lowed to such traitors as are condemned to be drawn; and there being very 
few instances (and those accidental or by negligence) of any persons being 































isas, emboweled or burned, till previously deprived of sensation by strangling. 
Some punishments consist in exile or banishment, by adjuration of the 
hall realm, or transportation; others in loss of liberty, by perpetual or temporary 
ty imprisonment. Some extend to confiscation, by forfeiture of lands, or mov- 
was ables, or both, or of the profits of lands for life: others induce a disability 
the of holding offices or employments, being heirs, executors, and the like. 
as Some, though rarely, occasion a mutilation or dismembering, by cutting off 
ect the hand or ears; others fix a lasting stigma on the offender, by slitting the 
ast nostrils, or branding i in the hand or cheek. Some are merely pecuniary, by 
as stated or discretionary fines; and lastly, there are others that consist princi- 
lef pally in their ignominy though most of them are mixed with some degree 
Ws of corporal pain; and these are inflicted chiefly for such crimes as either 
tes arise from indigence, or render even opulence disgraceful. Such as whipping, 
Id hard labour in the house of correction, or otherwise, the pillory, the stocks 
ey and the ducking-stool.” 
ly I have read but have not verified the fact that at the time Blackstone 
es wrote, there were eighty-three crimes recognized in England which carried 
h with them the death penalty. In addition to that in the trial of a criminal 
le case the accused was not permitted to testify nor be aided by counsel, ex- 
d cepting that counsel might be heard upon questions of law. This rule was 
'y based upon the theory that the Judge of the Court would see to it that jus- 
n tice was fully done. It was an ancient and commonly received practice de- 
- rived from the civil law and which also in Blackstone’s day obtained in the 
t Kingdom of France that as counsel was not allowed to any prisoner accused of 
: a capital crime so neither should he be suffered to exculpate himself by the 






testimony of dny witnesses. It remained to the everlasting honor of Mary 
the First to have by executive order, abolished this rule and permitted ac- 
cused parties on trial to have the testimony of witnesses heard in their in- 
terest. The extreme severity of the criminal laws of England produced and 
developed exceedingly technical procedure. Humane judges magnified the 
importance and value of technicalities in the interest of the accused while 
on the other hand certain judges, like the bloody Jeffries and others, during 
periods of political turmoil or economic stress were so harsh in the exercise 
of their duties that they came to be known as Hanging Judges. 

When the Constitution of the United States and the constitutions of 
the various states modelled on that immortal document were adopted many 
safeguards were thrown around one accused of crime to protect them from 
the rigors of the ancient common law. 

We are free to confess that man’s inhumanity to man is no more con- 
spicuously shown than in the enactment and administration of criminal laws 
during and prior to the 16th century. The pendulum has swung the other 
way and the question is, has it swung too far? As to the cause of the present 
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crime wave, which apparently carries a higher crest in the United States than 
elsewhere, I do not propose to deal. It is here, and it is its results which con- 
cern us. Deliberate and cold blooded murders, bank robberies, kidnapping 
and crimes of violence crowd the columns of our daily papers. Sensational 
trials are had in the rare instances in which the offender is apprehended and 
the results do no credit to our laws or our courts. The criminal has the best 
of it at every turn. In place of being deprived of counsel as he was for count- 
less centuries, the Constitution requires that he may be represented by counsel 
and if unable to secure one with his own means, the burden is placed upon 
the legal profession to perform that service gratuitously. When informed 
against or indicted he is entitled to have the charge against him expressed 
with the most meticulous care and in the most precise language, and in addition 
to that he is entitled in advance of the trial to be advised as to the name of 
every witness who is to be called against him and the names and residence 
of every juror upon the panel. When the jury is impanelled he is entitled, 
at great public expense, to twice the number of peremptory challenges as 
is the state. In addition to that the defendant cannot be required to produce 
any evidence against himself and not only not be required to take the stand 
and testify, but to produce documents, submit to measurements, observations 
or comparisons. So far as the state is concerned, the trial proceeds as if the 
defendant was not present and yet if there is any step in the trial taken in 
his absence a subsequent conviction is annulled. With all of these tender 
considerations and legal safeguards thrown around the defendant, the state 
is still further handicapped in that the prosecuting attorney in presenting a 
case to the jury, is denied the privilege of commenting upon the fact that 
the defendant has not taken the stand and denied his guilt or testified to a 
state of facts from which innocence could be deduced. Why this tender 
solicitude for some guilty wretch who should never have been born? If one 
is innocent there is no reason under God’s heaven why he should not face 
his accusers, stand before his jurors and tell the world. If hé has a guilty 
conscience and is unwilling to submit to a cross-examination, there is simply 
one inference to be drawn and everyone draws it excepting the jury. Under 
instructions of the court they are forbidden to draw it and that inference is 
that the accused is guilty. The only safeguard the defendant in a criminal 
case is entitled to over and beyond a defendant in a civil case is that there 
shall be a presumption of his innocence at all stages of the trial. This is a 
powerful shield. Possibly too powerful. The defendant would not be de- 
prived of this presumption if the prosecuting attorney was permitted to act 
as every rational human being acts in every other relation of life and draw 
natural, logical: inferences from conceded facts and call the jury’s attention 
to the fact that the defendant is probably guilty of the crime charged for 
the reason that so far he has never denied the facts which have been proven 
against him which establishes his guilt. All of these matters to which I refer 
apply to every offender, murderer or chicken-thief, rich or poor, gangster or 
the lone wolf. 
However, there is a certain class of criminals, members of syndicates, 
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racketeers, professional civil pirates who have the additional advantage of 
being represented by disreputable, adroit, mal-odorous members of our pro- 
fession. There are others of our profession who are willing in the mad 
search for newspaper publicity to drag our profession through the slime of a 
groundless and hopeless defense of a human fiend and travel half across the 
continent to do it. One accused of crime is entitled to be represented by 
counsel and is entitled to the benefit of every safeguard which the Constitution 
and the laws throw around the citizen. He is entitled to no more and yet 
in our larger cities and centers of criminal activity there exists a distinct 
class of properly termed criminal lawyers, who will undertake the defense 
of any accused criminal and provide exculpating witnesses to the amount 
necessary or desired, not to mention jury-fixers and terrorists to intimidate 
witnesses for the prosecution. Furthermore these professional scoundrels 
are retained frequently before the crime is committed and afterward divide 
the spoils. Mr. Earle Evans, the present President of the American Bar As- 
sociation, has taken cognizance of this situation and is arousing the bar 
throughout the nation to a realization of the stigma which is placed upon 
the bar at large, by permitting these professional crooks to remain within the 
profession. The American Law Institute has recently compiled a model code 
of criminal procedure, which was the result of conference of some of the 
best minds in the country and it is gratifying to state that in the conferences 
held during the preparation of such code, no so-called criminal lawyer was 
present nor owing to the high character of the institution could have been 
present as a member. It is interesting to note that this model code prepared 
by lawyers whose practice is almost exclusively confined to civil business 
retained many of the things which have been hereinbefore pointed out which 
places the state at a great disadvantage when attempting to establish the 
guilt of a defendant. To the writer’s mind substantial justice would be ob- 
tained, tyranny would not be installed and the rights of accused be fully pro- 
tected by simplifying criminal pleading, reduce the number of peremptory 
challenges accorded the defendant and permitting the prosecuting attorney 
to take advantage of and refer to the fact that the defendant has not taken 
the stand in his own interest. A large number of healthy disbarment pro- 
ceedings and a select number of criminal prosecutions against offending 
members of our profession might clear up the situation to a marked degree. 
There is another feature of the question which arises: If and after a verdict 
of guilty has been secured, namely, the punishment. As compared with 
the minute refinements of cruelty of the common law we have in this state 
simply confinement at hard labor for a greater or less period. The hard 
labor means simply enough physical exercise to occupy the mind and keep 
the body in good health. Even work in the coal mine is under better con- 
ditions than prevail in most of the privately owned mines and in which men 
strive for an opportunity to work. The convicted felon is treated like a star 
boarder. In addition to plenty of clean, healthful food and a clean place to 
sleep in private quarters he has baseball, football, theatricals, lectures, radio 
and musical concerts, band practice, church activities and choir singing, tobac- 
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co and unlimited books for his perusal. When this round of cultural activity 
palls on his jaded senses he applies for a parole or pardon and in an alarming 
number of cases secures it. 

Capital punishment has been retained in some few of the states and its 
infliction has been tempered from the ancient cruelty of the past centuries to 
painless application of lethal gas, electricity or hanging. The law treats the 
murderer better than he did his tortured victim. He has a full opportunity 
for reflection with the assurance of a speedy and painless extinction. When 
deliberate and premeditated murder has been committed, when a citizen 
is held and tortured for ransom, the perpetrators of these crimes have for- 
feited their right to a place in organized society. They have declared war 
on the human race and the human race is entitled to take up the gage of 
battle and fight it out on the line chosen. Criminals of this character have no 
more right to continue existence than has the mad dog, ravening beast or 
coiled rattlesnake. 

Sentimentalists are forever harping upon the horror of society taking a 
human life. Human life is held very cheap in the case of war, insurrection 
or rebellion. The nation protects itself against the incursions of the foreign 
soldiers by wholesale slaughter. We can send millions of men to France 
where hundreds of thousands are killed and wounded and justify the act 
upon the ground that our natural existence or pocketbook is in peril. When 
the individual criminal wages his individual war against organized society 
by murder, rape, armed robbery and kidnapping, is he entitled to a more tender 
solicitude than is the German soldier in the trenches whom we gas and bomb 
with impunity simply because he is a German and a soldier? One who has 
deliberately levied war upon society by committing the major crimes men- 
tioned has forfeited his right to be a member of that society and should 
be dealt with as a traitor to his country. All first degree murderers and all 
robbers operating with violence and firearms and all kidnappers for ran- 
som when convicted should be hanged by the neck until dead. Incarceration 
means nothing, because it is invariably followed by a parole and pardon and 
a repetition of the same offense. When I was county attorney, during my 
term I secured three convictions of murder in the first degree and, the statute 
then permitting, they were sentenced to be hanged, but no governor had 
the courage to do his duty and all three of them were paroled out of the 
penitentiary in a few years and one of them, in thirty days after his liberation, 
resumed his career of robbery with firearms. He was engaged in this polite 
pursuit when he in cold blood murdered his victim because he refused to 
stand and deliver. The majority of criminals are repeaters, they have adopted 
crime as their major industry. Being apprehended and incarcerated for a 
short term is simply an incident in the business. During these short periods 
of rest they can devise ways and means to correct the error in technique, 
which resulted in their last apprehension. The full detailed account of the 
modus operandi of various crimes appearing in the public press every day 
supplies them with a library of text books of their trade. 

While the common law as hereinbefore pointed out was brutally cruel 
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in its punishments and severe in its administration, there was one provision 
which fully exhonorated the most depraved, consciousless, irresponsible crimi- 
nal that walked the earth. Ignorance, superstition and religious fear built 
up in the minds of the people the concept that an insane man had been 
touched by God and was of his chosen. That he was not responsible for his 
acts and was not in being. Such being the case he could be neither tried, 
convicted or punished for the most revolting crimes. And such is the law 
today. Just why an insane murderer, incendiary or rapist is less dangerous 
to society than a sane criminal is hard to understand. The rule is the survival of 
the superstition of the Dark Ages and is now supported by mawkish senti- 
mentality and religious fear and ignorance. It is accepted because it has always 
been so and no inquiry is had as to why it had ever been. This is as good a 
time to look into the matter as any other. Because something has always been 
is no reason for its continued existence. We used to have corruption of flood, 
forfeiture of estate, polygamy, prohibition and slavery, but not now. They 
were tried and found wanting. The unfettered privilege of a wild beast in 
human form to murder, rape, burn, extort, steal and rob the sane portion 
of mankind with impunity is a disgrace to a people which claims to be civi- 
lized. We should re-establish capital punishment for certain selected crimes 
and the crazier the criminal the quicker he should be hung. 

As a concrete example of the matters to which I have referred, I invite 
your attention to a news story carried by the Associated Press and which 
can be duplicated daily and is interesting largely on account of its brevity, 
which reads as follows: 

“UNMOVED BY VICTIM’S DEATH. STRANGE STORY TOLD 
BY CHICAGO BOY HELD FOR MURDERING CHILD. (By the Associ- 
ated Press.) Chicago, April 11. Indifferent and unsorrowing, 13-year-old 
George Rogalski calmly told a coroner’s jury today how he lured tiny, blond 
Dorette Zietlow, 2 1-2 years old, to her death in an abandoned ice house. 

“The jury recommended that he be held for murder. 

“Slouched on the witness stand in a hospital morgue room, young Rogal- 
ski told a callous story that amazed officials. His conscience, he said, was 
untroubled although he knew for nearly three days that the little girl was 
starving and freezing in the dilapidated building. 

“Asked by Dr. Harry Hoffman of the Cook County behavior clinic 
whether he believed he should be sent to jail, George replied, ‘Sure, for about 
two years.’ 

“The young defendant told Dr. Hoffman of having been confined in a 
juvenile home for five weeks last autumn after molesting a 6-year-old girl. 

“Richard Regan, assistant state’s attorney, said the state would ask that 
Rogalski be brought to trial for murder under a demand for the death penalty, 
but added that the defendant’s youth and subnormal mental condition prob- 
ably would result in his being committed to an institution without trial.” 


Think it over! 
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The Lawyer in Politics 


Crayton E. Kung, Topeka, Kansas 


A large portion of the trouble which we experience in this world is due 
to the fact that we talk out of turn. This particular faculty would not be so 
serious if, when the talking occurred, no one was involved but the particular 
individual responsible, but generally the result is that others suffer as well 
as the offender. 


I am addressing you today solely for the reason that on a particular oc- 
casion, in the fall of 1933, I wandered into the office of the senior member 
of my firm, and there found your very delightful president and Mr. Doran 
engaged in an animated discourse concerning everything in general and 
nothing in particular, but the trend of the discussion (which, by the way, ap- 
peared to be a continuation of similar previous discourses) concerned the 
history of the lawyers, great and near great, in the state of Kansas, in which 
the participants themselves were not wholly neglected. Just why the question 
of the State Bar Association program became involved in the discussion I do 
not recall, but inadvertently I made the remark to your president that it 
might be well to vary the program from the established order of having all 
papers read, year after year, by certain-named individuals, and perhaps it 
might be refreshing if some younger member of the bar were chosen to 
make an address at the meeting. 

I had no thought that the suggestion would be taken seriously, and you 
can well imagine not only my surprise, but my consternation, when I was 
later advised that I had been chosen to carry out my own suggestion. 


In choosing my subject I should perhaps have underscored the word 
“in,” as it was selected purposely. Whether or not a lawyer considers himself 
a politician makes little difference. He entered politics the day he was ad- 
mitted to the bar and began the practice of the profession. He had no choice 
from that point forward. As students in law school, or in offices, we were 
constantly reminded that the law was a jealous mistress, but, we were assured, 
a constant one, demanding the maintenance of fixed rules, principles and 
precedents. We were not deceived as to the difficulties of “mastering the law- 
less science of our law, that codeless myriad of precedent, that wilderness of 
single instances,” and had many times agreed with Gibbon that “few men, 
without the spur of necessity, have resolution to force their way through the 
thorns and thickets of that gloomy labyrinth” (the law), but our fortitude 
has been renewed when we attempted to wend our way through the mazes 
of his “History of the Decline and Fall of the Roman Empire.” 

After entering the practice, we early discovered that law, as an exact 
science, does not exist—this for the reason that in the formula two variables 
are constantly present, namely, human nature and politics. It is this variable, 
politics, and the lawyer’s connection with it, which I shall briefly discuss. 

It is a mythical being, half man and half beast. Its conduct at times is 
benign, at other times malevolent. But it injects itself into every phase of 
legal affairs, and is the cause of “legal confusion” not only to the young 
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lawyer, but to the experienced practitioner. This confusion can only be dis- 
persed by a clear realization that the system of government in the United 
States, and in the several states, is political. The common law, the civil law, 
the Code Napoleon have all been adopted, changed and added to by statutory 
law, which is the grist from political mills, and it is such a permanent part of 
the finished product that it carries forward into the construction of law and 
laws. At least its shadow is often present, and not wrongfully so, in the deci- 
sions of courts, for judges are elected by the body politic, or are appointed by 
those who are so elected. 

Have you ever considered the large number of offices, both elective and 
appointive, the qualifications for which make them available only to those 
schooled in the law? By the same token, do you realize that the only method 
by which these offices can be obtained is politics? It is the sole avenue of ap- 
proach. Over this highway some lawyers travel as casual observers, some for 
personal gain, some for glory, some for the love of service, and some with a 
mania to save the world. However, the composite effect of the lawyer’s influ- 
ence on the affairs of government, regardless of the motive and the particular 
individual, has been the strongest force in the shaping of American govern- 
ment, its institutions and its laws, and constitutes, in my opinion, the bulwark 
against aggression which might threaten to destroy its existence. 

The strongest defense of this government, and its institutions, is not the 
army and navy, either existing or potential, but that body of men, schooled 
in the theory of government, believing in fixed principles, unwilling to ignore 
all precedent, and sworn to a code of honor more rigid than that of any other 
profession or business. By this statement I do not wish to be understood as 
in any manner depreciating the military or naval establishments, but their 
function is to protect and preserve in times of emergency. No army is more 
than five minutes from a mob, and no civilization has, for any extended pe- 
riod of time, been preserved by armed force when the civil government back 
of it has crumbled. 

Governments stand or fall just so long as the people feel that such gov- 
ernments are worthy to exist, and those governed are convinced that they 
are receiving the ultimate of freedom, consonant with the general public 
welfare. This is particularly true of our people, but eventually true of all 
peoples. 

In my opinion, at no time since the Civil War in the United States has 
it been more important for the thinking people of this country, and partic- 
ularly the lawyers, to consider seriously the statement just made. The ten- 
dency of any type of government is always toward self-destruction, and age 
only increases the tendency. During the 150 years of our government's 
existence, it has been viewed by the rest of the world as a “noble experiment,” 
doomed to eventual failure. At no time has the danger of failure been more 
imminent than in the immediate past and the present. Even the Civil War 
presented no such danger for the reason that both factions subscribed to the 
same general form of government. Both believed in the institution of private 
property, both believed in the profit system, both believed in government 
confining itself to the true functions of government, and that individual in- 
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itiative should direct the business of the nation. Both subscribed to the propo- 
sition that, “That government is best which governs least.” How different is 
the picture today—government interfering in every form of human endeavor! 

It is time to remember the statement of Macaulay, that 

“Nothing is so galling to a people not broken in from birth, as a 
paternal, or in other words, a meddling government—a government which 
tells them what to read, and say, and eat, and drink, and wear.” 

We are rapidly drifting to a paternal form of government. The words of 
Macaulay, however, are as true today as they were when written. The activ- 
ities of the federal government today reach practically every occupation. 
Catchy phrases and high-sounding names have given way to initials designat- 
ing those activities, such as NRA, CWA, PWA, AAA, FCA, LBC, PCC, 
ICC, CBC, etc. In order to support and carry on these various organizations, 
vast amounts of money are being expended in the most foolish enterprises, 
all of which must be paid through enormous tax levies. Enormous amounts of 
money which would otherwise be available for the extension of private business 
enterprises are being consumed in the maw of public extravagance. The ad- 
ministration is seeking opportunity to spend the money of the taxpayer, hav- 
ing apparently no regard whatever as to whether the particular enterprise is 
wise or foolish, necessary, or even desirable. Great dams are being constructed 
for irrigation purposes and the furnishing of electric power, where the ter- 
ritory is already adequately served with electricity at reasonable rates. It is 
proposing to irrigate large areas of arid land, bringing it into production, 
while at the same time huge sums of money are being paid in a futile at- 
tempt to reduce the production of agricultural products. 

These various expenditures are being conducted, and the projects car- 
ried out, by men skilled only in the academic and theoretical aspects of the 
proposition. Every dollar that is being expended in these enterprises creates 
a type of wealth which never can contribute to the maintenance or support 
of the state, nation, schools, or any of their subdivisions. They pay no taxes; 
many of their functions compete directly with private enterprises, and either 
contribute to or will accomplish the destruction of the particular private 
enterprise or private business with which they compete. 

Today, the principles and the institutions which have brought greater 
happiness to the people of this nation than was ever experienced by any peo- 
ple in the history of the world, are being treated as laboratory materials, 
being carelessly used for experimental purposes, poured into a test tube, 
placed in the flame, the experiment fails, the tube is thrown away, and again 
the process is repeated. In a laboratory, working with useless materials, such 
a procedure is of no importance, but when institutions, principles and prece- 
dents which form the cornerstone of the foundation of our form of govern- 
ment are being used for such purposes, an entirely different situation is 
presented. 

I mention the above situation because I believe that nine lawyers out of 
ten in the United States today recognize that this exact situation prevails, 
but what is the bar doing to correct it? As I read history, fifty years ago, in 
every city, town or hamlet over this entire land, the lawyers would have been 
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openly condemning such a course, and vigorously opposing it. To date but 
one lawyer of national prominence appears to be openly condemning the 
procedure. This man is Clarence Darrow. I suppose that I could disagree 
with Clarence Darrow on most any proposition, except the one thing which 
he has sensed in the present situation, and that is that the individual freedom 
of the ordinary citizen in America is in greater jeopardy today than in any 
period in our history. This does not mean that I subscribe to the cure which 
he suggests; in fact, I wholly disagree with it. In my opinion the present con- 
dition is largely due to the fact that the American lawyers have shirked their 
political responsibilities. 

Do you realize that in this country, the only profession or body of people 
of any number, schooled in or having studied the practical application of the 
theories of government, or the administration and making of laws, is the legal 
profession? Do you realize that the majority of our legislative bodies, both in 
Congress and in the states, are composed of citizens who are in no manner 
schooled in affairs of state, or the theories of government, and are not even 
competent to anticipate the effect of the legislation which they are passing? 
Do you recall that in the early days of your practice, the greatest difficulty 
which you faced was that of recognizing a legal principle when you saw it? 
When the affairs of government are turned over to those without training 
in affairs of state, or unfamiliar with the fundamental principles, who have 
no reason to regard precedent or to appreciate its importance, can anything 
except confusion be anticipated, and if permitted to continue, can anything 
except failure and ruin be expected? 

For many years, I have been in close contact with the legislative affairs 
of the state of Kansas. A certain opprobrium has been cast upon the activities 
of those attempting to influence legislation, both state and national, by those 
wholly ignorant of its purpose or necessity. I believe I can say, without fear 
of contradiction, that in the state of Kansas the so-called “third house” has 
rendered to the people of Kansas, and to the Kansas legislature, as great, if 
not a greater service, than any group of citizens outside of the bodies formally 
organized under the law. In my opinion, every lawyer in the state of Kansas 
should be a lobbyist for his community. He should be informed on all mat- 
ters of importance. He should be the party to whom his legislator, if he is 
not a lawyer, could turn for advice and counsel, when matters are presented 
in formal legislative session. I have seen many legislators come to the State 
House in Topeka, uneducated, from the most ordinary walks of life, wholly 
uninformed on any matter which might be presented, as helpless as a ship 
without a sail on the ocean, honest in purpose and intention, desiring informa- 
tion and assistance, but persistently refusing it because of the public prejudice 
against lobbyists and legislative counsel. A legislature without a lobby is no 
better than a trial before an inexperienced jury, without lawyers or evidence. 

It is in this field, state and national, that I feel the bar can exercise a 
worthwhile influence. It is not only a privilege, but a duty. If a majority of 
the members of any legislature were lawyers, the importance and necessity 
for lobbying would almost disappear, as the lawyers would seek out the in- 
formation which they did not possess, and would determine the effect of the 
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proposed legislation. In as much as it is impossible for a legislature to be even 
largely composed of lawyers, certainly the responsibility rests upon the mem- 
bers of the bar of this state, in their several communities, to see that com- 
petent men, subscribing to the principles of American government, and slow 
to make experiments, are elected to the legislature of the state of Kansas and 
to the Congress of the United States. This is the smallest measure of political 
duty which we can assume. 

In addition to the above, I feel that a committee of the outstanding 
lawyers of the state of Kansas should be appointed, as a part of the State 
Bar Association, and that this committee should sit as a source of information 
to our Congressmen and Senators in Washington. They are far removed, 
during most of the time, from our state, and they must trust to professional 
politicians and newspapers for their information as to the will of the people. 
Too often the advice which they receive is based upon no study, no true in- 
vestigation of conditions, and is colored by the personal interest of the party 
making the report. To this committee, members of Congress should be able 
to refer any question and feel that the information which they receive is a 
fair expression of the sentiment of this state. This body should be non-politi- 
cal, aggressive in the securing of detailed information, and of such standing 
that your Congressmen and Senators would have no hesitancy whatever in 
relying upon the information received. 

I am convinced that lawyers generally will not run for public office under 
the primary system. Many of our most distinguished members of the bar 
would be willing to perform most valuable services to the state if they did 
not have to undergo gruelling campaigns, and the abuses which often are 
indulged by incompetent pettifoggers who catch the public eye. There are 
many of our minor offices, county and state, which could be well filled by 
young lawyers, such as county clerk, register of deeds, clerk of the district 
court, etc. Many recent difficulties and substantial losses have accrued to the 
counties because the persons holding these offices did not have a sufficient 
schooling in governmental affairs to even recognize the fact that they needed 
advice from the legal departments created to advise them. This is a field in 
which I think the young lawyer could profitably turn, and I care not who 
that lawyer may be, in nine instances out of ten, he will be better qualified for 
the position than the older person chosen from other walks of life. 

The potential power of lawyers, in every part of these United States, if 
properly marshalled, is enormous. I know of no community where unsound 
doctrines would be permitted to prevail if the will of the majority of the law- 
yers in that particular community prevailed. 

As I have stated before, I do not feel that we have assumed our full re- 
sponsibility and duty to the government and to the state, and my only pur- 
pose has been to bring this one thought before you for your consideration. 
I do not think that I over-estimate the existing necessity for action, and I feel 
that the time has come to forsake the doctrine of laissez faire, and that lawyers 
throughout this land should take an open and militant stand against the en- 
croachment of government on private rights which must eventually result 
in paternalistic form of government. 





CoKkE AND Bacon 


(Coke and ‘Bacon* 
Ricuarp McIntme, Washburn Law School 


From antiquity there comes to us the phrase which was first made famous 
by the great Chief Justice in his opinion in the case of Marbury vs. Madison, 
when he said, “This is a government of laws and not of men.” 

True as is this axiom of jurisprudence, it is, nevertheless, subject to one 
exception. In our system of law we find the character and personality of the 
great judges and barristers indelibly stamped upon our legal system. The 
men who have made our law have left their reflections on their handiwork, 
and nothing could be of more importance to a fair understanding of their 
work than a picture of the men themselves. 

For this reason, I trust that I am not too far afield if I should invite your 
attention for a few moments to the lives of two “twin stars” of the legal firma- 
ment. Two men, who by their lives, immeasurably effected the development 
of the common law. I refer now to those two contemporaries, Sir Edward 
Coke and Lord Francis Bacon. In appraising the ages that have past, one seldom 
finds a time when two such brilliant geniuses lived together. And, more 
strange than this, is the fact that, as if some supernatural power was directing, 
they seemed predestined to live in the most hated of rivalry. 

To better understand the background of this unusual contest, let us for 
a moment consider the background of these two men. Edward Coke was born 
in 1551 into the family of a moderately successful lawyer. He spent an un- 
eventful youth and went to Cambridge University for three years. At the age 
of twenty he deliberately chose the law for his life work, basing his choice 
purely upon his love for it. After five years of intensive study at the famous 
Inner Temple and a year’s work at Clifford’s Inn of Chancery, he was called 
to the Bar. Completing his studies within six years, is of itself a noteworthy 
fact, for it was customary to spend seven years in preparation. We are told that 
he made it a practice to arise at 3:00 a. m. to commence his reading of Brac- 
ton, Littleton and the old Year Books. He immediately became a very suc- 
cessful practitioner and commenced to lecture at his old law school. When 
he was but three or four years out of school he argued the immortal Shelly’s 
case, wherein he contended for the famous rule that “heirs is a word of limita- 
tion and not of purchase.” It was here that he gained his first real fame and it is 
reported that throughout the remainder of his private practice he was of 
counsel in every important case that was argued before the courts of appeal. 

With this large practice Coke prospered far beyond the ordinary attorney. 
With his fees he purchased a great deal of land. In fact, he obtained so much 
of the land in Norfolk County that the Crown finally forbade him to buy 
more. He also married a wealthy and charming young woman with whom he 
lived happily for several years. 

It was only natural that so successful an attorney should be called into 
the service of the Crown, and at the age of forty-one he became Solicitor Gen- 
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eral of England. At about the same time he became a member of Parliament 
and was speedily made Speaker of the House of Commons. 

Now, leaving Coke as Solicitor General for a moment, let us turn to 
Bacon. Being ten years younger than Coke, if our mathematics is not faulty, 
he should have been born in 1561. His father was Sir Nicholas Bacon, who was 
Lord Keeper of the Seal—an office synonymous with that of Lord Chancellor. 
His uncle, on his mother’s side was Lord Burliegh, who was Lord Treasurer 
and Prime Minister. Francis was a sickly child and owed his early training 
to his well educated mother. He too went to Cambridge for three years and 
then to France for further study. There he showed great literary promise 
and wrote some very credible essays and notes. His studies were suddenly 
interrupted by the death of his father, and upon returning to England he dis- 
covered, much to his consternation, that while his father had provided hand- 
somely for his four older brothers and had set aside a fund sufficient to purchase 
an estate for him, that this design had not been carried out before Sir Nicholas’ 
death, and under the law of decents and distributions he was forced to take 
ratably with his brothers. This left Francis in debt, a condition which he 
never was successful in overcoming. Throughout his life he was continually 
financially embarrassed, and although at times he enjoyed a large income, he 
died totally insolvent. At one time he was even thrown into a debtor’s prison. 
He appealed to his uncle for gratuity but was unsuccessful. Being forced to 
devise some method of making a living, he chose the study of law, not because 
of any native love for it, but solely because of the economic advantages. 

He chose Gray’s Inn as his school, and made a very credible record, due 
to his native brilliance, rather than to his application. He was friendly with 
the Court and was popular with Queen Elizabeth. He commenced the prac- 
tice of law, and although he did fairly well, he never gained a large nor profit- 
able practice. 

He entered the House of Commons, and there gained popularity. Un- 
fortunately, for him, he made a violent speech opposing the granting of a 
large supply to the Crown, on the grounds that the people could not withstand 
the excessive taxation. This ill-fated oration cost him much, as it hampered 
in a great degree his progress in public life. 

He formed a fast friendship with Lord Essex, who was the current favor- 
ite of Elizabeth’s. Essex undertook, on many occasions, to aid Bacon, urging 
his advancement to the Queen, and upon one occasion giving an estate to 
Bacon personally. 

At this time we find the first great conflict between Bacon and Coke. 
The Attorney General’s place became vacant. Both of them sought it. Con- 
siderable feeling sprang up as a result of this contest. Coke, being naturally in 
line for it, was selected. Bacon immediately tried for Coke’s old place as Solic- 
tor General. For a year and a half this office remained vacant, while Bacon did 
all within his power to secure it. Essex exerted himself strenuously upon his 
friend’s behalf, but due to Elizabeth’s desire to punish Bacon for his supply 
speech and to Coke’s unwillingness to have Bacon succeed, the appointment 
was denied him. 
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As in all good novels, a woman entered into the conflict. Coke’s wife 
suddenly died. At this time Bacon was attracted chiefly to the money, and, 
incidentally, to the charms of Lady Hatton, a comely widow of twenty sum- 
mers. Her husband had left her a very considerable estate and Bacon decided 
that she was a fit prize to capture. Nor was Coke entirely unaware of her 
charms. The sight of Bacon’s endeavors urged Coke into the fray, and speedily 
these two rivals in law became rivals in love. Unfortunately, for us, we do not 
have any very good account of this branch of their warfare, but we do know 
that it was a heated struggle. Coke, the Attorney General, was nearly fifty 
and a widower. Lady Hatton is once reported to have said that she had just 
seven objections to him, the first six being his children by his previous mar- 
riage and the seventh being he, himself. Apparently, however, his powers of 
persuasion, so great before a jury or a court, were sufficient to win this verdict, 
and in due time, Coke married Lady Hatton. 

We might mention here that this was not a happy match, and in losing, 
Bacon probably won, for the bride’s sharp tongue and frivolous nature led 
Coke a dog’s life. She refused to take Coke’s name, and did not live with him. 
She publicly tormented and ridiculed him, and although they remained man 
and wife for nearly thirty-five years, until Coke’s death, no one could contend 
that she was other than a source of annoyance and bother. 

The hatred between these two great men was now firmly implanted, and 
although at times they were on speaking terms, throughout the remainder of 
their lives, each did his utmost to disgrace the other. 

As a prosecutor, Coke had no equal in the qualities of being mean, ar- 
rogant and nasty. He showed not one bit of sympathy for any defendant. We 
have but to read the report of the trial of Sir Walter Raleigh to find an ex- 
ample of his temperament. It was almost immpossible to get along with him. 
He was uncivil to defendants, associates, judges and friends. He obtained 
a remarkable record of convictions, resorting, when necessary, to the rack to 
obtain confessions. On occasions the judges reprimanded him, and he would 
pout and complain to the extent of refusing to continue with the case on trial, 
until they would beg him to proceed. 

Nevertheless, he was successful and satisfactory to the Crown. A vacancy 
of the Chief Justiceship of the Court of Common Pleas appeared and Coke 
was duly appointed. 

Upon Coke’s promotion, the Solicitor General was promoted to the At- 
torney Generalship, and Queen Elizabeth, now very old, appointed Bacon as 
Solicitor General. 

As a prosecutor, Bacon could give a few pointers to even Coke in the mat- 
ter of being mean. Shortly after his appointment, his old friend Essex, who 
had now slipped from the royal favor, was indicted for treason. At the Queen's 
request, Bacon consented to handle the prosecution, which he did with all 
possible spleen. In the course of the trial, he not only obtained a conviction, 
which was wholly unwarranted by the facts, but further, by his personal mag- 
netism and oratorical powers, robbed Essex of all of the mitigating circum- 
stances surrounding the alleged offense. By sneering insinuation, and bald 
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misstatements of fact, many of them concerning his personal relationships 

with his former friend, he secured a sentence of beheading. Nor did he stop 
here, for he actively opposed all efforts to have the sentence commuted to life 
imprisonment, exhibiting an unparalleled quality of thanklessness. Essex was 
executed, and while Bacon won the Queen’s approval, he did so by the life 
blood of his erstwhile bosom friend. 

Seeing an opportunity for further advancement, for which he was always 
on the lookout, Bacon conceived a complicated plan whereby he could dis- 
pose of Hobart, the Attorney General, and receive an appointment for him- 
self. The place as Chief Justice of the King’s Bench became vacant. Because of 
the small salary attached, Hobart was unwilling to take this position, but was 
willing to become Chief Justice of the Court of Common Pleas. Coke, like- 
wise, did not aspire to the King’s Bench because the work there was not to 
his liking. Bacon, however, was successful in “kicking Coke upstairs” and by 
order of the Crown he took the place. Hobart was duly advanced to the Court 
of Common Pleas, and Bacon became Attorney General. 

In this capacity he added to his reputation as a prosecutor. The occasion 
arose to try an old man by the name of Peacham. Peacham was a minister, 
and in an unwarranted raid upon his private study there was discovered a 
sermon which urged among other things that the congregation should resist 
the Crown’s prerogative by resisting tyranny. It was never contended that this 
sermon was preached, nor intended for preaching, nor that it had ever been 
shown to anyone. Clearly, the case against Peacham was weak, both as to 
the facts and as to the law. Bacon, however, determined to strengthen the facts 
by examination of Peacham before torture, during torture, between torture, 
and after torture on the rack. The law was to be properly bolstered up by a 
malicious tampering with the judges. Bacon, expeditiously accomplished 
this purpose and obtained a capital conviction. May it be said to the credit of 
England, that, due to the public clamor, the sentence was never carried out, 
but Peacham died about a year later while imprisoned in the Tower, as a 
result of the torture inflicted. 

Let us now reflect for a moment upon the fate of Coke. Upon being ele- 
vated to the Bench he seemed to undergo a strange mental change. He dropped 
his mean and arrogant traits as if they were a cloak that could be thrown off 
at will. He was fair, impartial, humanitarian. Nowhere in the accounts of 
his conduct can there be found anything which would reflect against him. 
In short, possibly no other jurist ever attained a finer record while on the 
bench. Although Coke was ambitious, even as Bacon was, his methods were 
entirely different. He consistently refused to court royal favor, by being sub- 
servient to the Crown’s demands, particularly unless he believed that they 
were just. Queen Elizabeth was now dead and King James had ascended the 
throne. 

Time and time again in the course of his years on the bench, Coke was 
thrown into direct conflict with the King’s wishes. Time after time he was 
called before the King to explain his refusal to obey the royal mandates. But 
both while he was on the bench of the Court of Common Pleas and while he 
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was Chief Justice of the King’s Bench (which he properly entitled as Chief 
Justice of England) he steadfastly refused to mitigate his decisions in accord- 
ance with the King’s wishes. He took a vigorous and successful stand against 
the proposed policy of the King by which he, the King, would himself try cases 
and pass judgment. In so holding, he endangered his position, if not his life, but 
he steadfastly maintained, even in the presence of the King, that it was the 
birthright of every Englishman to have his cause tried by judges who were 
learned in the law. He flatly told James that regardless of his knowledge and 
wisdom, he knew nothing whatsoever of the law or legal reasoning, that he 
was not a fit person to adjudge a man’s legal rights and that decisions which 
he pronounced would be void and of no effect. 

On another occasion, upon being reprimanded for refusing to stay the 
hearing of a case, upon the King’s orders, he daringly announced that he 
would be governed in all such cases by the facts in question, and that he 
would not promise to stay hearings at the King’s command unless he felt 
that the royal order was proper. These are but two examples of the numerous 
incidents in which he sought to assert the rights of suitors in his court. There 
are many others which we might recall, had we the time. 


By this time, both Bacon and Coke were definitely desirous of being in 
line to succeed Lord Ellesmere, the Lord Chancellor, who was now old and 
feeble. Bacon adopted the tactics of being ever near and humble to the King. 
He sought to carry out the King’s every whim. He performed all of the odious 
prosecutions with alacrity. He was in constant touch with James. He courted 
the favor of Lord Buckingham, who was the ruling favorite. Constantly, 
both by personal conversation and by letter he suggested—in none too modest 
a manner—that he should be favorably considered for this position. He re- 
sorted to flattery and constantly urged the King to reprimand Coke. Some of 
his letters show the definite fashion in which he ridiculed Coke’s personality 
and official actions, and pointed out all manner of real and imaginary ob- 
jections to Coke as Lord Chancellor. 


Coke, on the other hand, did nothing to forward his cause, with the 
exception of conscientiously performing his judicial duties. It became ap- 
parent to Bacon, however, that he could not hope to be sure of the desired 
advancement, unless he dispensed with Coke; accordingly, in league with 
Buckingham and certain others of the Court he made a concentrated effort 
to impeach him. There arose at this time a question as to whom should 
be appointed Clerk of the King’s Bench. This was a highly profitable 
position and the appointment was customarily made by the Chief Justice. 
Coke, in accordance with this practice, was desirous of naming someone to 
fill that office, with the understanding that his appointee should remit the 
most of his salary, which incidentally, ran into about sixteen thousand pounds, 
annually, to the justices, whose salaries amounted to less than two hundred 
pounds per annum. This was a common practice, and one in which Coke 
believed. While he himself did not need this additional salary, some of the 
associate justices did, and it was understood that in all fairness this money 
should go to them. 
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Buckingham, however, wanted to appoint one of his friends, to whom he 
was obligated, to the position, and his desire was ably seconded by Bacon 
and by the King. With full knowledge that his act might lead to his impeach- 
ment and ruin, Coke finally refused, point blank, to appoint Buckingham’s 
favorite, and accordingly proceedings against him were started in the Star 


Chamber. 


The complaint against Coke was on the flimsiest of grounds. Even Bacon 
was forced to concede that there was no real basis for the charges. And even 
in the Star chamber proceeding, which was of course entirely political in its na- 
ture, it was with a great deal of difficulty that Bacon was able to secure a con- 
viction. He did, however, partly on the grounds that Coke’s reports — a 
marvelous collection of reported cases—were erroneous, partly on the grounds 
that Coke had styled himself Chief Justice of England, and partly on the 
grounds that he had caused his coachman to ride bare-headed ahead of him. 
It was, however, a decided victory for Bacon. Coke seemed crushed by the blow. 
He was impeached, fined, imprisoned and dishonored, all in one sentence. 


The way was now open for Bacon’s advancement. Lord Ellesmere re- 
signed shortly afterwards, and with great pomp and ceremony Bacon be- 
came Lord Keeper of the Seal. Shortly afterwards he was granted the further 
title of Lord Chancellor. He was, at this time, highly popular both with the 
Court and with the people. As always, his graciousness and likable personality 
made him a favorite. He’ constantly engaged in literary pursuits, giving to 
the world some of his finest philosophical works. 

Part of his duties included the granting of monopolies and patents. This 
he did at the insistence of Buckingham, and on several occasions he granted 
SO oppressive monopolies as to cause unrest in certain commercial centers. 

Further than this he accepted from suitors at Chancery, bribes in consid- 
erable sums. This practice, while secret, nevertheless reached such proportion 
that it became almost necessary to make considerable gift to Bacon in order 
to get your cause of action heard. Leading barristers advised clients to make 
these bribes. All would have been well, had it not been that inadvertently, 
Bacon rendered some decisions against those who had bribed him. This has 
been explained quite frankly on the grounds that he had forgotten who had 
paid him, occasionally both sides had offered bribes, and that occasionally 
when the facts were decidedly one sided, and a law judge was hearing the 
case with him, (as was sometimes done) that he could not very well pro- 
nounce any other decree. Two such unfortunate affairs became public. 

It should be said on behalf of Bacon, that in spite of the domination which 
Buckingham exercised over him, and in spite of the constant bribery, his 
decisions were in the main, fair and impartial. Whenever he had an oppor- 
tunity to render a decree without such interference he did so very ably indeed. 
Some of his decisions, which were preserved for us in the form of written 
opinions, contain a great amount of very good law. But the damage was 
distinctly done. 

By this time, Coke, due to his great popularity, had been released from the 
Tower, and to some extent, at least, reinstated in the King’s favor. He was 
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now serving in the House of Commons, while Bacon was presiding over the 
House of Lords. While both Bacon and Coke were obliged to speak to each 
other, and, on the surface at least, to be civil, there still existed the bitter hatred. 


Coke finally received his great opportunity to even the score between them. 
He was appointed chairman of the committee on grievances on the monopoly 
abuse. This duty he performed with great alacrity and speedily brought before 
the House of Lords his complaint. At the same time he was, although not 
nominally at the head, directing the work of another grievance committee 
who were preparing impeachment charges against Bacon. The monopolies’ 
charges were amicably disposed of, by the House of Lords, by the device of 
ordering Bacon to revoke the unfair monopoly grants. 

The impeachment charges being duly framed, were voted by the House 
of Commons and Coke, to his great glee, secured the Chairmanship of the 
Board of Managers to prosecute these charges. Armed with this power, Coke 
felt that his one big chance had come. He presented the charges to the House 
of Lords with great, and probably justifiable pride. To Bacon, however, there 
was no way of escape available. He had been deserted by the King and by 
Buckingham. He made a full confession to the House of Lords, relinquished 
his office and threw himself at their mercy. Upon this turn of events, Coke, 
while he enjoyed to the fullest extent Bacon’s disgrace, was robbed of what 
would probably have been his greatest legal endeavor. The day of Bacon’s 
confession has been described as the sorriest day of Coke’s life. 

Bacon’s pleas for mercy went unheeded. He was sentenced to imprison- 
ment in the Tower, was fined forty thousand pounds, and was expelled from 
Court. 

Bacon tried frantically to get the sentence commuted and was eventually 
successful, although he was never able, though he tried many times, to be 
reinstated in the royal favor. He lived six years after his impeachment and 
conviction, devoting himself almost entirely to his literary work, which, of 
itself, is a monument to his memory. Always a prolific writer, but upon non- 
legal subjects, his fame is securely rested entirely outside of his political ac- 
tivities. His health failed rapidly, and in 1626, while conducting an experi- 
ment of stuffing a fowl with snow, to preserve it, thereby making the first 
known tests in the preservation of meat by refrigeration, he contracted pneu- 
monia and died. 

Coke outlived Bacon by eight years, serving actively in the House of 
Commons until his death. He was immensely popular and was a great political 
factor. His last days were frequently enlivened with bitter disputes with his 
wife. His literary works, all of which concerned the law, were numerous and 
are still excellent authorities. In his eighty-second year he was injured, when, 
while riding a horse, the horse slipped and fell on him, and he died, at the age 
of eighty-three in 1634. 

The life conflict between these two men, I respectfully submit, comprises 
one of the most romantic and interesting chapters in the history of the common 
law. They were so very similar and yet so radically different. Coke was a 
lawyer; Bacon a philosopher. Coke was bluntly honest; Bacon was an oppor- 
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tunist. Coke knew nothing save law; Bacon took all knowledge for his prov- 
ince. Coke is honored and revered for his life; Bacon for his thoughts. The 
plain consistency of Coke’s beliefs and his actions stand out, markedly, as 
against the incongruity of Bacon, the philosopher and Bacon the man. 

It is not my desire, nor my position to attempt to draw from this story 
any moral. I only hope that in the light of the pardonable idealism of the stu- 
dent, I may look at the profession which I have chosen with an effort to see 
real living justice done between man and man. May I, therefore, seek to blend 
my efforts toward the rough, uncompromising justice of a Coke, rather than 
the sophistry of a Bacon. 
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The Importance of Intent and Motive 
in the Law of Torts* 
Paut Situ, Law School, the University of Kansas 


A statement written some years ago by the late Dean Ames of Harvard 
has become almost axiomatic in the study of legal history. “The primitive law 
regards the word and the act of the individual; it searches not his heart’.” At 
the early law it was the manner and extent of the injury which were material. 
The state of mind of the actor was of no concern. A man acted at his peril. 

It is my purpose to try to discover how far we are removed from this 
measure of the primitive law—to examine the various types of situations in 
which tort liability is imposed today and see the extent to which liability is 
dependent upon the intent and motive of the actor. 

In some cases tort liability is imposed because the injury is inflicted in- 
tentionally. In such cases, where liability is fixed if and only if there is an 
intent to invade the rights of another, clearly it is the mental state of the actor 
which is of concern. False imprisonment and assault are examples of this type 
of tort’. 

In other cases liability is imposed because the injury is inflicted wantonly 
or recklessly, or, as is sometimes said, by wilful negligence. The actor does 
not intend nor desire to injure anyone, but he appreciates the risk of injury to 
others which is involved in his pursuing a particular course of conduct and per- 
sists in such conduct without regard to the rights of others. He is said to injure 
willingly. Wantonness differs from negligence in that the actor sees and ap- 
preciates the danger, whereas in negligent conduct he is unaware of the prob- 
able consequences, and liability attaches only because his conduct fails to 
measure up to a standard which the law requires. Wantonness is what the 
Kansas supreme court has decided is meant by “gross and wanton negligence” 
in the 1931 Statute as to the liability to guests in automobiles*. When liabil- 
ity is dependent on this type of conduct, the mental state of the actor is of 
concern. 

However, under many circumstances tort liability is imposed today with- 
out regard to the state of mind of the defendent. An insane person may be 
liable for his torts. The justification for such liability is pointed out by the 
Kansas supreme court as lying in the fact that the estate of the one occasioning 
the injury, though he is innocent of any moral wrong, should compensate 
the injured party*. A principal or master may be liable to third persons for the 
torts of his agents or servants committed within the scope of their employ- 


*Delivered at the Fifty-second Annual Meeting of the Kansas State Bar Association, May 25, 1934. 
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ment, regardless of the care with which he selects and supervises them®. One 
who gets the benefit of acting through agents and servants must assume the 
risks incident to their employment. 

In many types of cases one may be liable for injuries resulting from his 
engaging in a particular activity, without regard to his immediate state of 
mind and regardless of the degree of care he uses. In the absence of statutory 
or contractual limitations, a common carrier of goods is still substantially 
an insurer of its cargo. Workmen’s Compensation Acts are statutory enact- 
ments of liability without regard to the fault of the person held liable. The 
controlling thought is compensation. A Kansas statute requiring drillers of 
oil and gas wells to prevent salt water from getting into strata of water fit 
for domestic use has been construed as imposing an absolute duty on the 
driller, apart from any consideration of negligence or intent®. One who keeps 
domestic animals, after notice of their vicious nature, or wild animals, regard- 
less of any notice, is liable absolutely for personal injuries which they cause’. 
Where the Herd Law is adopted the owner must see at his peril that his cattle 
do not trespass on the land of others®. 

One who carries on an extra hazardous activity may be liable for damages 
to adjoining property regardless of the degree of care he uses in proceeding’. 
In blasting cases there is liability for damages caused by falling debris’® and 
in some states, though apparently not in Kansas, by vibrations and concus- 
sions", even in the absence of a showing of negligence in carrying on the 
work. A Californian case has held one drilling an oil well liable for damages 
caused by an eruption, of the well casting a stream of oil, mud, and rocks 
upon adjoining property, even though the well was being drilled with due 
care™, 

In these cases there is liability for damages, even in the absence of negli- 
gence—so clearly, liability does not depend upon the mental state of the actor. 
In a sense it may seem that the actor voluntarily assumed the risk of his sub- 
sequent conduct in advance. It is something consensual in nature—for the 
privilege of engaging in a dangerous activity one must assume the risks inci- 
dent to it. Not that the law regards blasting, drilling for oil, or even keeping 
a lion as morally wrong or unlawful, but it has said that public policy demands 
that certain hazards connected with these activities be considered a risk of 
that activity regardless of the state of mind or the care with which it is carried 
on. There is more social policy in protecting property and personality from 
injury than in encouraging the pursuit of these activities. 

There are certain types of what might be called intentional torts where 
two distinct mental elements may be involved. The actor may have intended to 

5. Restatement of the Law of Agency, sections 219 and 250 et seq. 

6. R. S. 55-118. Martin v. Shell Petroleum Corp., 133 Kan 124, 299 Pac 261 (1931). 

7. Cases on Wild Animals collected in 69 A L R 500. See Hill v. Applegate, 40 Kan 31, 19 
Pac 315 (1888). 

8. Miller v. Parvin, 111 Kan 444, 207 Pac 826 (1922). 

9. Restatement of Law of Torts, section 1011. 

10. Cases collected in 34 L R A A 211 and L R A 1917 A 1016. 

11. Cases collected in 12 L R AN S 389, 27 L RAN 8S 425, and L R A 1915 E 356. Neg- 
ligence found, but said otherwise no liability, in Cherryvale v. Stuyvin, 76 Kan 285, 91 Pac 60 
(1907), Rost v. Railway Co., 95 Kan 713, 149 Pac 679 (1915), Bacon v. Railway Oo., 109 Kan 234, 


198 Pac 942 (1921). 
12. Green v. General Petroleum Corp., 205 Cal 328, 270 Pac 952 (1928). 
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do just what he did from the standpoint of physical facts. At the same time he 
may have intended no invasion of the rights of others. And still, because of 
ignorance or mistake, he may have in fact made such an invasion. 

Our friend John Doe may buy a chattel in good faith and believing it to 
belong to the seller, and later give it away to a friend. If it happens that the 
chattel belonged to another instead of Doe’s vendor, that other can recover 



























tor 
ally its full value from Doe in a tort action for conversion’®. Doe intended to give 
act- away the chattel, but he did not intend to deprive any third person of rights in 
The it. As was said in a Kansas case, “The intent with which the owner is deprived 
of of his property is not an element of conversion; ignorance and innocence 
fit of a wrongdoer in that respect is not a defense™*.” If you honestly believe that 
the certain trees are on your own land and you cut them down, but they were in 
eps fact on your neighbor’s land, your mistake does not relieve you of liability to 
rd- your neighbor for trespass’*. A man may have sexual intercourse with a woman 
e7, without knowing whether she is married or not, or honestly believing she 
tle is unmarried. If the woman is married, he is liable to her husband for criminal 
conversation in spite of his ignorance of the existence of a husband whose 
es rights he might be invading”®. 
r, In the case of conversion, there was intentional disposal of the chattel—in 
id the case of trespass, intentional cutting of the trees—in the case of criminal 
S- conversation, intentional intercourse. But in each of these cases the person 
le sought to be held liable intended no invasion of the rights of another. He 
°s acted as he did because he acted upon false data. But even if he was diligent 
S in trying to secure proper data, he is held liable. This is in a sense tort liability 
C without regard to the intent or motive of the actor. But it is necessary to pro- 





tect the interests of property owners in the first two cases, and the interest of 
the husband in the third. 

Libel and slander have usually been treated in just the same way as these 
torts. When the statement made is untrue and not privileged, it is the hurt and 
effect alone which count. Knowledge, motive, and negligence of the publisher 
are usually held of no concern. It is said that malice is a necessary element in 
defamation, but in fact it is not, as Justice Burch pointed out in the case of 
Coleman vs. MacLennan”, because malice is implied from the untrue and 
damaging character of the statements made. Actual malice is necessary only to 
defeat privileged utterances. 

Slander and libel may be classed as intentional torts in the sense that the 
speaker or writer at the time intended to say the exact words which were 
spoken or written. Yet the speaker or writer may be held liable, if the state- 
ment is untrue, even though he honestly believed it to be true and used all the 
means any prudent person would use in verifying it. The Kansas supreme 
court has said, “One who makes an untrue charge of the kind in question, 
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whether it is done recklessly or with care, does so at his peril, and takes the risk 
of liability for resulting injury’*.” 
Lately, however, there has been a suggestion that such liability is too strict, 
and an attempt has been made to engraft the principle of negligence into the 
law of defamation. In a Florida case last year, it was held that a newspaper 
was not liable in a libel suit, where the statement published was furnished 
it by the Associated Press and the newspaper publishers were free from negli- 
gence and malice’*. The court said it would limit liability where there was 
no showing of fault on the part of the defendant and the information was 
received from a reliable source. However a federal court in Oklahoma de- 
cided, also last year, that there was liability in a case with identical facts”. 
Apparently it is still more important that individuals be protected in their 
reputations than it is that the public be furnished with news without delay. 

In order for a tort action for fraud and deceit to lie there must be a mis- 
representation made as to a fact intending reliance upon it. But the principle 
applied in defamation and some other torts— that liability attaches regardless 
of ignorance or mistake of facts by the actor—has not been followed in the 
case of deceit. The rule which has generally been used in civil deceit actions 
is that there is liability only if the defendant knew the statement to be false or 
if he made it recklessly and without an honest belief in its truth”*. However, 
the tendency has been to expand the scope of liability for misrepresentations, 
and some of the more recent cases say that there is tort liability for negligent 
misrepresentation under certain situations”. Just as a person is liable because 
of conduct by which bodily harm or property damage is negligently though 
unintentionally inflicted, so he may become answerable for the negligent 
use of words by which another is misled to his pecuniary detriment. The negli- 
gent use of the tongue, as well as of the hand, may become actionable. 

Traditionally there has been liability for defamation regardless of the 
publisher’s ignorance, mistake and good faith in trying to speak only the truth. 
On the other hand, there has been tort liability for fraud, only when the mis- 
representations made were false to the knowledge of the speaker. The tend- 
ency in defamation has been to restrict and in misrepresentation to enlarge 
responsibility. Some day these two torts may meet on the common ground 
of liability if and only if the speaker or writer knew he was telling a falsehood 
or was negligent in not ascertaining the truth. 

Probably the most frequent and growing basis of tort liability today is 
negligence—a failure to use due care under circumstances where the law im- 
poses a duty to do so. Negligence is conduct resulting from a want of foresight. 
If it results from the state of mind of the actor, it does so only in a negative 
sense. One acting negligently does not actually foresee the likelihood of in- 
jury to others which may result from his acting in a certain manner. He does 
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not appreciate the risk involved in his pursuing a particular course of conduct. 
If he does, his pursuit of it is wanton and reckless rather than merely negli- 
gent conduct. The negligent actor is held responsible because he fails to foresee 
the consequences of his conduct, under circumstances where the legislature 
or a jury believe they should have been foreseen. 

Negligence is a purely external and objective standard. What the actor 
thought was prudent under the circumstances is entirely immaterial. The 
test of liability is the objective “reasonable man” test. Where a duty is imposed 
by statute and a violation of it is negligence per se, the external character of the 
concept is readily observed. But the standard is no less external and objective 
when a jury determines the defendant’s liability by deciding what a reasonable 
man would have done under the circumstances. 

To use negligence as basis of tort liability creates liability without regard 
to the mental state of the one held responsible, unless the lack of foresight be 
regarded as a mental state. As Dean Pound, of Harvard, has said, liability for 
negligent conduct can scarcely be based upon “moral blameworthiness”™. 
This does not mean that negligence is an improper basis for fixing responsi- 
bility. The reason for allowing recovery in most tort cases is compensatory, 
not punitive nor preventative. Experience has shown it desirable to compel 
the actor to bear the risk of injury due to his conduct in certain cases although 
the injury was not inflicted intentionally nor wantonly. 

So far, in considering the extent to which tort liability is dependent upon 
the mental state of the actor, we have seen how far liability is still imposed 
regardless of that state of mind. No consideration has been given to the motive 
actuating the damaging conduct. The question now is—is motive material? 
Any consideration of motive assumes an intentional act. And our question 
can arise only in a case where the intentional act devoid of motive is not action- 
able, because if it is actionable regardless of motive, motive is immaterial. 

In 1898, Lord Watson made this statement—“The law of England does 
not take into account motive as constituting an element of civil wrong™.” 
This statement was not correct when made and certainly is not true today. 

Malice is an essential element of the tort of malicious prosecution”. Malice 
has been defined by the Kansas supreme court as “wrongful and improper 
motive”®.” Actual malice or desire to harm will destroy a conditional privi- 
lege in defamation’, or the privilege of a parent to advise his child to leave 
his spouse without liability for alienation of affections”. 


Certain acts which fifty years ago were generally considered as the exer- 
cise of legal rights are today unlawful when done with improper motive. The 
early cases held that one could without liability erect a highboard fence on 
his own land, even though it could serve no useful purpose, and was built 
only to annoy his neighbor, to deprive him of light and air and obstruct 
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his view, or to depreciate the value of his property”. The legal right was ab- 
solute. The more recent cases fix liability for damage done to adjoining land- 
owners in this fashion when the fence is built out of pure spite*’. In many 
states the legislatures have even preceded the judiciary in fixing such as a rule 
of law*?. A person’s right to build a fence on his own land is becoming con- 
ditional upon his exercising it with proper motive, rather than absolute. 

In a case decided by the House of Lords in 1895, the defendant had dug 
a well on his land. His purpose was not to get water for his own use, but to 
diminish the supply of percolating water which fed the plaintiff's spring. 
The right of the defendant to dig a well on his own land was upheld in spite 
of his improper motive’. However, the majority of courts in America, which 
have been called upon to decide cases on similar facts have denied the defendant 
the right to cut off another’s water supply when his only motive was to injure 
the other®. 

In spite of the general tendency to construe rights as conditional upon 
their being used with proper motive, there still are many cases in which one 
can cause damage maliciously and still escape liability. Such is frequently the 
case when one is enforcing a legal right which has arisen because of the un- 
lawful deviation of the other. He can remove an encroaching fence, or put 
the other out of his house by force regardless of motive. He can with malice 
sue his debtor on the due date, although he knows his chances of recovery 
would be greater if he would forbear. 

In cases of absolute privilege in defamation, as the privilege to a judge as 
to words spoken or written in his official capacity, there is no recovery though 
the words be actuated by malice**. In the absence of statute, truth is always 
a defense in a civil action for defamation and the publisher may maliciously 
devour the reputation of his enemy with impunity*. As long as probable cause 
is shown, no action will lie for malicious prosecution even though malice is 
present®®, 

In conclusion, it may be said that this examination has not revealed a 
marked trend on the whole either to increase or to decrease the importance 
of intent and motive as a basis of tort liability. There have been tendencies 
moving in both directions. 

In some ways the old idea, which regards the word and the act of the 
individual rather than his state of mind, has been given new life. In many 
instances statutory liability without fault, of which Workmen’s Compensation 

29. Cases collected in 40 LRA 177. See Lapere v. Luckey, 23 Kan 534 (1880); Falloon v. 
Schilling, 29 Kan 292 (1883); Triplett v. Jackson, 5 Kan App 777 (1897). 


30. See Bush v. Mockett, 95 Neb 552, 145 NW 1001. 52 LRANS 736 (1914), and Hibbard v. 
Halliday, 58 Okla 244, 158 Pac 1158, LRA 1916 F 903 (1916). 
81. See Maine R. S. 1930, Ch. 26, sec. 6; Mass. G. L. 1921, Ch. 49, sec. 21; New Hampshire P. L. 
1926, Ch. 219, Sec. 32. 
82. Bradford v. Pickles, LR (1895) A O 587. 
33. Katz v. Walkinshaw, 141 Cal 116, 70 Pac 663 (1902). 
Gagnon v. French Lick Springs Hotel Co., 163 Ind 687, 72 NE 849 (1904). 
Barclay v. Abraham, 121 Iowa, 619, 96 NW 1080 (1903). 
Springfield W W Co. v. Jenkins, 62 Mo APP 74 (1895). 
Stillwater Water Co. v. Farmer, 89 Minn 58, 93 N W 907 (19038). 
Miller v. Black Rock Co., 99 Va 747, 40 S E 27 (1901). 
Stevens v. Kelley, 78 Me 445, 6 Atl 868 (1886). 
84. Mundy v. McDonald, 216 Mich 444, 185 NW 877, 20 ALR 398 (1921); Valesh v. Prince, 
159 N Y 8 598 (1916). 
35. Castle v. Houston, 19 Kan 417 (1877); Klover v. Rugh, 99 Kan 7538, 162 Pac 1179 (1916). 
86. Malone v. Murphy, 2 Kan 250 (1864); Walker v. Smay, 108 Kan 496, 196 Pac 231 {39315. 









THe [mporTANCE OF INTENT AND MorTIvE IN THE Law oF Torts 43 


Acts are the most notable example, has been imposed. The negligence con- 
cept, a purely external and objective standard, has become of increased im- 
portance as basis of fixing responsibility. 

On the other hand, the courts have not hesitated to impose liability upon , 
a person causing damage maliciously, even though his act would have been 
the exercise of a legal right if done with proper motive. To build a spite fence 
and to maliciously divert another’s water supply have become tortious. 

Both of these tendencies seem desirable. The first—because a proper dis- 
tribution of risks in a complex society demands in some cases that losses be 
borne by another than the one upon whom they fall, even though they were 
not intentionally or wantonly inflicted by the other. The second—because 
common sense regards as imperfect a system of liability which permits a per- 
son to cause harm to another out of spite and malice and escape with impunity. 
These tendencies are apparently inconsistent in that one regards the intent and 
motive of the actor while the other does not. But both tend to increase liability 
and thus afford the greater protection made necessary by the increasing com- 
plexity of modern society. 





Be Present at the August 28th Session 
of the 
AMERICAN BAR ASSOCIATION MEETING 


Hear the afternoon program, devoted to a discussion 
of criminal law and its enforcement. 
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Resolution 


Honorable Chester I. Long, a member of our bar, former United States 
Senator for Kansas, and former president of the American Bar Association, 
died in Washington, D.C., on the first day of July, A.D., 1934. 


In deepest respect to his memory and to attest his scholarly attainments 
and the honor that he achieved for our profession, we meet to express our ap- 
preciation and to place in our permanent record a statement of his public and 
professional career. 


Chester I. Long was born in Perry County, Pennsylvania, October 12, 
1860; his parents were Abraham G. and Mary L. Long. When five years of 
age he moved with his parents to Daviess County, Missouri, and in 1879 he 
moved to Paola, Kansas. He pursued an academic course and studied law in 
Topeka, Kansas, in the office of Hon. George R. Peck, who was later to be- 
come president of the American Bar Association. Mr. Long was admitted to 
the practice of law March 4, 1885, and located in Medicine Lodge, Kansas. 
He married Anna Bache of Paola, Kansas, February 12, 1895. Mrs. Long died 
December 10, 1919. Their children are Agnes (Mrs. Harry F. Gee, Jr.) and 
Margaret (Mrs. W. E. Stanley) and a foster daughter, Vera Clemes (Mrs. 
Robert Maxon). 


Chester I. Long was elected to the Kansas State Senate for the term 
1889-93. He was a member of the Fifty-fourth, Fifty-sixth and Fifty-seventh 
Congresses for the Seventh District of Kansas; he was re-elected to the Fifty- 
eighth Congress but before taking seat was elected to the United States 
Senate for the term 1903 to 1909. After his tenure of office in the United 
States Senate was concluded he was offered a portfolio in the Cabinet of 
President William Howard Taft. With a purpose to resume his practice of 
law this offer was declined. He located in Wichita, Kansas, and from that 
time until his death he practiced extensively both in Wichita and in Washing- 
ton, D.C. He ranked as a leading attorney in the American Bar and no at- 
torney in this part of the nation practiced more before the United States 
Supreme Court that did Mr. Long. 

For many years Mr. Long was interested in the American Bar Associa- 
tion. He served on its most important committees and in 1925 he was honored 
by being elected its president. When the American Bar Journal was founded 
he was named as a member of its Board of Editors and served in that capacity 
until his death. He was a member of the Wichita Bar Association and the 
Kansas State Bar Association, serving as its president in 1922. He was also 
a member of the American Society of International Law. 

A memorable incident in the life of Senator Long occurred when the 
United States Circuit Court of Appeals for the Tenth Circuit met for the first 
time in Wichita, Kansas, and organized in October, 1929. That Honorable 
Body convened its session with Judges Robert E. Lewis, John H. Cotteral, 
Orie L. Phillips and George T. McDermott sitting and Judge Lewis presiding. 
The Court announced that the court was duly organized but at the present 
moment was without a bar, that the Court had considered the matter; that 
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Honorable Chester I. Long individually and as president of the American 
Bar Association had performed an outstanding service in bringing about the 
creation of the Tenth Circuit Court of Appeals District and to him should 
come the honor of becoming the bar of the Court. Thereupon, he was duly 
sworn in as the bar of that august Court. Senator Long then moved the ad- 
mission of his brother lawyers to that bar. 

In 1923 the Senator was named as chairman of a Committee to Revise 
our Kansas Statutes which work was done in a notably, prompt, efficient and 
competent manner. 

Senator Long’s most outstanding characteristics were those of industry, 
untiring energy, devotion to duty, the maintaining of high standards in the 
legal profession and an absolute courage of his convictions. 

His life may well be emulated, his work was well and faithfully done. 
He established himself as one of the great American lawyers of our genera- 
tion. He did much to place the American Bar in high repute throughout 
the world. 

To the bar of Wichita, the loss is indeed great. We knew Senator Long 
intimately and we loved him. His place among us can not be filled and in our 
hearts remains gratitude that we knew him afid worked with him. 

To the full intent and purpose of preserving his memory, which we 
honor and revere, we submit the record and so resolve. 

Respectfully submitted, 
Ricwarp E. Bro, Chairman 
Earte W. Evans 
Joun W. Apams 
Cuares H. Brooks 
Beny. H. HEecier 


Copy of Resolutions adopted by The Wichita Bar Association in meeting duly assembled at Wichita, 
Kansas, July 14, 1934. 
A. E. JACQUES, 


Clerk of the District Court 





JUNIOR BAR CONFERENCE 


In connection with the American Bar Association Meet- 
ing (limited to members under 35 years of age). 
Organization session August 27, 2 P.M. 
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Comments of the President 


The time is here for actual accomplishment by the bar of many of the 
things toward which we have been striving. The responses which have been 
received from the committee members leave no room to doubt the sincerity and 
devotion of the profession toward the program outlined at the Wichita con- 
vention of the association. 

If it is true, as some assert, that the bar has been for the past decade re- 
ceding from an interest in public affairs there has undoubtedly occurred a 
reawakening to that opportunity and duty of the lawyer to contribute of his 
knowledge and abilities to the proper solution of the problems of our country 
and State. 

The action of the association at its recent convention carried directions 
to the executive council to offer to the legislature our recommendations as to 
any desirable changes in criminal procedure. There are not many flagrant 
miscarriages of justice in the criminal courts in Kansas; but it was recognized 
that speedy justice, consistent with fair and orderly processes, is most desired. 

Certain changes will probably be recommended by the committee to which 
the subject has been referred which may at first glance appear startling. How- 
ever, these changes are only those which have been tried in other jurisdictions 
with satisfaction, or have been recommended by eminent students of criminal 
procedure. 

The unauthorized practice of the law continues to engage the attention 
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of the bar. The solicitation of business, particularly in the damage suit field, 
by that small minority engaging in such improper practices, casts an unjust 
reflection upon the entire profession. 

It is inevitable that “business” secured by solicitation should be handled 
as a “business” rather than with any proper professional attitude. A case solic- 
ited from out-of-state lawyers recently resulted in the long postponement, if 
not the eventual loss, of a widow’s compensation on account of her husband’s 
death; the widow being dazzled by the prospect of tens of thousands of dol- 
lars held out to her as a lure in the “damage suit” she was induced to file. 

It is not so much in the interest of the profession as of the public itself 
that such methods of obtaining business resorted to by a small percentage of 
those admitted to practice should be stopped in such a way as will be long 
remembered by the offenders. 

The bar as a whole is alert to its obligations to take the lead in proper 
corrective measures. It has come through the days when suspicion, and some- 
times proof, of misconduct has tarnished names formerly high among the 
nation’s leaders, with a record of fidelity of which we are justly proud. 

During the year ahead we are counting upon the bar of Kansas to assist 
in the completion of a program for the welfare of our people and the cultiva- 
tion of worthy ideals of the profession to which you have dedicated yourselves 
at your Wichita meeting. 

Already since the State convention two fine meetings have been held of 
the Northwest Kansas Bar at Mankata and of the Southwest Kansas Bar at 
Larned, at which the continued interest in the matters adopted at Wichita was 
manifest. 

With a united bar, the accomplishment of your program should not be 
difficult. Our increasing membership indicates the approving sentiment of the 
steps already taken and the resolutions adopted for our guidance in further 
activities. 

We have signed a promissory note of rather ambitious proportions to the 
people of Kansas; and with your help we shall not default in its payment. 


—Douglas Hudson. 



















































The JourNaL 


Report of the Proceedings 


of the 
Fifty-second Annual Meeting of the Bar Association 
of the State of Kansas 
Lassen Hotel, Wichita, Kansas, 
May 25 and 26, 1934 


Presipent Cuariis: The Fifty-second annual meeting of the Bar Association will 
come to order. I want to call your attention to the fact the session is opened at the sound 
of a gavel made from the sturdy oak of the good ship “Constitution.” The Invocation 
will be given by Dr. J. Henry Hornung. 

Doctor Hornune: Before I offer the invocation, | want to say just a word about 
this matter of giving invocations at the beginning of any convention. It is so purely 
formal and customary that I feel, when I am asked to do it, that it dosen’t mean a 
thing. I have given invocations at a number of other conventions within the past fifteen 
months, At one of these, it was in the evening, and they were for the most part in a 
distant part of the room, and when I was presented they began to applaud. Prayer is a 
formal thing to many, many people. It is sometimes said that it is the most superstitious 
thing that religious people engage in. We might as well recite the multiplication table 
up to the tens, and then say “Amen.” Prayer can be a most helpful thing to a man of a 
pietistic disposition, and it is useful to every man, whether he professes any religion or 
no religion. They find this when engaging in prayer, not in a formal manner, but 
when they pray the prayer of their hopes and fears. The finest definition given of prayer 
is that it is the soul’s sincerest desire, endured and unexpressed. 

“Our Father, who liveth not in the distant places beyond the stars, but who liveth 
and dwelleth in our hearts; who doth speak to us not alone through prophets, seers, and 
wise ones, but who speaks to us through our noble desires and emotions; we are grateful 
for the privilege of Life; for the belongings Thou hast sent us; for the large expression 
of love and courage that comes to us through our association with our fellow men. We 
pray that we may use these belongings with which Thou hast blessed us, and live 
splendidly, live nobly, and meet the issues of life without fear. We pray that this great 
world in which we live with all its troubles, misunderstandings and grief and tribula- 
tions, we may help to relieve; that we may be granted intelligence and understanding 
to ameliorate the trouble of the world; for help and trust and confidence, and not only 
in these but in others, in other men in whose lives Thou hast been denied and not per- 
mitted to express Thyself. May we be mutually helpful; bless this great world in which 
we live and this great government under which we are permitted to live. We pray, our 
Father, that we may see its great potentialitics, to be exemplary citizens of this great 
nation and government. Bless us in our relations to the other great groups of the world. 
May we be earnest and sincere in secking such relations, and we ask that what we say 
and do, may be dedicated to Thy glory and praise.” 


Address of Welcome 


Hon. W. D. Jocuems: Now you all know it is not a hard matter for me to under- 
stand why it is necessary to call in a preacher to pray for an association of lawyers; but 
it is difficult to understand just why it is necessary to have an address of welcome. To 
me it seems about as necessary as a lacteal appendage on the male sex. In welcoming 
you to Wichita, we hope that it will not be just another Bar Association meeting. We 
hope, under the leadership of a serious minded president, that this convention will be 
something worth while in these days when everything is organized under alphabetical 
exhaustion, and every other business is organized in its own field, it is very appropriate 
that lawyers should organize themselves into a most energetic body and do something 
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for our profession. There are a lot of things which we can do to be helpful to our- 
selves. It is almost axiomatic that a lawyer has greater loyalty to his client than to him- 
gif. I think that come from the law school, where they told us that the law is a jealous 
mistress. The result is that we are more faithful to our clients than to ourselves; and so, 
in this convention, I am sure that something will be done that will be for the better- 
ment of the Association at large. As a perfunctory matter, I wish to welcome you to Wichita 
in behalf of the Bar and citizenry of Wichita. We expect you to have a good time. The 
ladies of the Wichita Bar have provided entertainment for the visiting ladies and we 
hope that your wives will take advantage of it. We will try, in our humble way, to make 
your stay pleasant. You will find a certain headquarters where you are free to go and 
take and carry away. But please don’t get into the position of the lawyer who said to 
his friend, “Well, you have never seen me with more than I could carry,” and the other 
lawyer said, “No, but I have seen you when it would have been better if you had made 
a second trip.” If there is anything that you want and can’t find, please make yourself 
known to some fellow who looks like he was from Wichita, and you will get it. We 
hope that your stay here will be a happy one, and that you will forget your troubles 
while you are here, and enjoy this little stay in Wichita. 

Presipent CHaruis: It becomes my duty to discharge a constitutional obligation, 
and bore you with the president’s annual address. (See page 18.) 


Treasurer’s Report 


May 18, 1934 
The Executive Council, 
The Bar Association of the State of Kansas. 
Gentlemen: 

We have examined the books and records of James G. Norton, Treasurer of your 
Association, for the period May 16, 1933 to May 8, 1934. We have prepared and submit 
herewith a statement of cash receipts and disbursements, designated Exhibit A, which 
in our opinion correctly reflects the cash receipts and disbursements for the period under 
review and the balance of the funds at May 8, 1934. 


SCOPE OF VERIFICATION 

The correctness of cash receipts as recorded and deposited for membership dues 
and admission fees, was verified by comparing the payments of dues and admissions as 
indicated on the membership cards with the cash receipt record ard further supplemented 
by sending letters of verification to members according to the membership cards whose 
dues were not paid to and including the year 1934. At the date of this report no dif- 
ferences were reported. 

Disbursements were supported by cancelled paid checks, and receipted invoices with 
a few minor exceptions. The cancelled checks were examined and appeared to represent 
proper expenditures. 

The Treasurer's balances on deposit on May 8, 1934 were verified with the depository. 

Yours very truly, 
Spurrier, Fox & Crane. 


THE BAR ASSOCIATION OF THE STATE OF KANSAS 


Statement of Cash Receipts and Disbursements 
May 16, 1933, TO May 8, 1934 
Treasurer's Fund Balances May 16, 1933: 
Checking account $ 367.45 
Special account 315.96 
General Savings account 585.10 
Special Savings account 1,045.20 
Undeposited cash 75.00 
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Number 






























Receipts: Paid 

EE ee ee 9 1932 $ 45.00 
ab acincucikninws sumed 155 1933 775.00 
EE hike vedsiasvedectnenet 304 1934 1,520.00 


———__ 2,340.00 
YS han td ried sevanccaeed 58 1933 290.00 
EE erica i ecbovieasnsad 54 1934 270.00 

—_——- 560.00 
so daveverseexercevco was .$ 484.25 
Bar Journal subscriptions ....................... 39-75 


524.00 
Interest received, savings account ............ yawn aeceas:, ne 
Banquet tickets sold ..................... cle 


BaLance AVAILABLE..... 


Disbursements: 

Bar Journal 
Printing ...... OT eee eo Tey $1,442.75 
ae Re eT ee 37-59 





Convention 


EE Tere 262.50 
Speakers and entertainment ................. 164.50 
ee ; wer 60.65 
ED kvtrssasincces hess dwaud een 98.25 
ree eieaeelntvennaks 8.50 
Printing and stationery ere deniaabebas 42.00 


Miscellaneous 





Corporation Code 

Printing $ 619.40 
Salaries . 480.00 
Traveling expense executive committee 220.08 
Postage ...... 80.70 
Printing and stationery 66.15 
Auditing . 43-34 
Miscellaneous 15-44 

1,525.61 
ee $3,665.05 

Treasurer's Fund Balances May 8, 1934: 
Checking account ..... 1,087.82 
Special account ....... 801.94 
General Savings account aiehiaianati iene 93-87 
Special Savings account Mev endtanene 441.47 


$2,425.10 
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Report of Committee on Legal Education and 
eAdmission to the Bar 


The committee on Legal Education and Admission to the Bar begs leave to re- 
port that legal education in this state continues to be well in advance of the standard 
prescribed by the American Bar Association. 

The requirements for graduation at the University of Kansas, School of Law, are 
three years of regular college work and three years in law school or two years of college 
work and four years of law. 

In Washburn College, School of Law, the requirements for graduation are three 
years of regular college work and three years in law school. 

The educational qualifications for admission to the Bar prescribed by the Supreme 
Court and enforced by the State Board of Law Examiners are as follows: 


“Examinations relative to the learning of such applicants shall be oral or in 
writing, or partly oral and partly in writing, in the discretion of the board. They 
shall include an inquiry into the general learning of each applicant, as well as 
into his learning in the law, and the applicant shall be required to show educa- 
tional attainments substantially equivalent to that acquired in a standard four-year 
course of an accredited high school, and shall show in addition the equivalent of 
two years’ study in a general college course. From and after June 1, 1936, the 
applicant shall show in addition to the equivalent of a four-year high school course 
the equivalent of three years’ study in a general college course. Investigation into 
the other qualifications of applicants shall be conducted in such manner and be 
determined upon such proof as the board may require.” 


In our report a year ago, your committee discussed the practical difficulties which 
arise in determining what is the “equivalent” of a high school education, and the “equiv- 
alent” of a prescribed period of study in regular college work. On this point we renew 
our recommendation that so much of the rule as permits some equivalent of the reg- 
ularly prescribed requirements of general scholarship to be accepted in lieu thereof be 
abrogated. The prescribed general scholarship should be of the average quality re- 
quired for graduation and should be shown by credits from an approved college. 

Your committee again directs attention to the fact that the matter of admission to 
the bar is not wholly within the discretionary control of the Supreme Court and its 
Board of Law Examiners, because of the statute (R. S. 7-102) which gives to any citizen 
who has read law for three years in the office of a regularly practicing attorney the 
right to be admitted to practice law if he can show the other qualifications of character, 
ability and general learning required of law school graduates. We recommend the ap- 
pointment of a committee of five members of the bar to draft a suitable statute in lieu 
of the present law, with instructions to present it to the proper legislative committees of 
the Senate and House at the next regular session of the legislature and to urge its 
enactment. 

The law school enrollments for the current year are as follows: 

University Law School enrollment (less duplications) is 167—an increase of 7 
over the preceding year. 

Washburn College School of Law, enrollment (less duplications) is 173—the same 
number as in the preceding year. 


BAR EXAMINATION FIGURES 


JUNE, 1933 
Number of applicants taking the examination 74 
Passed .. ; 65 
Failed ..... 9 
6 


Number admitted under Rule 9 
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JANUARY, 1934 
Number of applicants taking the examination ............ 


Number admitted under Rule g 
All of which is respecfully submitted. 
Joun S. Dawson, Chairman, 
Rosert McNair Davis, 
W. F. Litveston, 
Howarp T. FLegson, 
Harry K. Aven. 


Mr. Srantey: I think it is an oversight, but inasmuch as this report will be printed 
and circulated largely throughout the country, I think the first paragraph of the report 
should be amended to state: “This state continues to be well in advance of the standards 
of legal education of other states in the Union.” I notice that the committee has stated 
that it is “well in advance of the standard prescribed by the American Bar Association.” 
The requirements of the American Bar Association have only been complied with by 
New Mexico and Hawaii. They prescribe that there shall be two years of college edu- 
cation and a graduate of an approved law school, as a prerequisite for taking the exam- 
ination for admission to the bar. I think I understand what Judge Dawson meant, because 
Kansas was well in the lead of a majority of the states until the Territory of Hawaii and 
New Mexico adopted the requirements of the American Bar Association. 

Justice Dawson: I will not be able to consent to that. I doubt its accuracy. I think 
the statement of the committee is correct. 

Mr. Srancey: I happen to be a member of the Council on Legal Education and 
Admission to the Bar, which has to do with the establishing of standards, and have just 
returned from a meeting in Washington, and I believe I am stating correctly the 
standards expressed by the American Bar Association, which is two years of college 
education and graduation from a law school, approved by the American Bar Associa- 
tion, which eliminates any school unless approved by the American Bar Association. 

Presipent Cuauis: Do I understand this is made as a motion to amend the report? 

Mr. Sranvey: Yes sir. 

Voice: I second the motion. 

The motion of Mr. Stanley is put and is declared lost. 

Justice Dawson: I move the adoption of the report of the Committee on Legal 
Education and Admission to the Bar. 

Voice: I second the motion. 

The motion is put, and the Chair declares the report of the committee adopted 
and rendered. 

Voice: The report shows about two hundred per cent increase in admissions to 
the bar; is that true? 

Justice Dawson: In the past year there were 65 admitted at the June examination, 
and 27 at the January examination. That would be g2. Of course, there were 14 men 
who have been admitted under Rule IX. 

Voice: How does that compare with past years? 

Justice Dawson: It is probably a little increase; but I might say there will be a still 
greater increase, as there are now 103 registered to take the examination. This report 
only applies up so far. 

Presipent Cuaruis: The next on our program is the Report of the Committee on 
Criminal Law and its Enforcement, by Mr. Berger. 

Mr. Sranvey: I have here a letter from Mr. Berger in which he states that he will 
be unable to be present. It will not be necessary for me to read the letter; but he re- 
quests me to state that the committee has read and filled out, on behalf of the State 
Bar Association, the questionnaire of the American Bar Association, and is awaiting 
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such action as the Bar Association may take to give them a line on what their future 
duties may be in that respect. 

PresipeENT CuaAtuis: This concludes our program for this morning’s session. The 
convention will stand adjourned to two o'clock this afternoon. 


AFTERNOON Session, May 25, 1934. 
2:00 P. M. 


Presipent Cuartis: The convention will please come to order. At this time I will 
appoint the Committee on Resolutions. I will appoint upon that committee, as chairman, 
Mr. Robert Stone, of Topeka, Mr. A. T. Ayres, of Howard, and Mr. P. E. Nulton, of 


Pittsburg. 
PresiweENtT CHauis: We will now have the 


Report of Committee on -Amendment of Laws 


and Uniform Legislation 


Mr. Pratt: Mr. President, and members of the Association: Some of the members 
of this committee met with the Committee on Prospective Legislation, and discussed some 
of the things that we thought should be presented to this Association; and we found one 
thing that would be of interest to get before us at this time, and that possibly should 
be adopted. There are many things in the field of uniform legislation that the State 
of Kansas might do well to follow, but it seems to us, at this time, when so much is 
being said, and so much apparent public sentiment along the line of a criminal wave 
and the criminal problem, that it might be well for us to suggest the adoption of a 
Model Code. We cannot take it as a whole, because there are many things in our law 
that will not harmonize with it. There are many things, however, that ought to be 
changed. I think, as a reality, the lawyers throughout the state and throughout the 
country, belive that crime is a social problem, and not of interest to them as distinct 
from other people; but perhaps our calling does qualify us to know something about 
crime, and we are under an obligation to do something about policies and things that 
follow along the line of procedure, It seemed to us that it would be well for this body 
to recommend the enactment of the Model Criminal Code. Your committee desires to 
recommend that a committee be appointed to study this Model Criminal Code, with 
an idea of making it harmonize with our code, and submit it to the next legislature 
for adoption. Mr. President, I move the adoption of the report. 

Voice: I second the motion. 

Presipent Curtis: It is moved that a committee be appointed by the incoming 
president, to study this Model Criminal Code promulgated by the American Bar As- 
sociation, and recommend its adoption. 

Justice Dawson: I took a very insignificant part in the preparation of this Model 
Criminal Code, and it is not nearly as progressive, in many respects, as the code we 
now have. It is entirely proper that we take hold of it and determine those proposi- 
tions wherein we are in advance of them in this code, and get behind it as a whole. 

Mr. Pratr: We recognized that fact, and I don’t think it is necessary for me 
to say that that document does not, in many respects, come up to the Kansas Code; 
but there are many features of it that should be followed, and it is my suggestion 
that we appoint a committee to study it, and make it progressive. 

(At this juncture Vice President Hudson is called to the chair.) 

Mr. Cuaruis: There was something said concerning the Code in my remarks this 
morning. As President of this Association, I have no vote; but I take the privilege of 
addressing you. I pointed out this morning that under our present code, every advan- 
tage is with the criminal. I think the time has come when we should stop nursing 
criminals in pleasure houses, and declare war upon criminals as criminals have declared 
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war upon society. If you appoint this committee it should eliminate the double chal- 
lenges, it should eliminate the provision against the county attorney commenting on 
the failure of the defendant to take the witness stand, it should provide capital punish- 
ment for murder, rape and kidnapping—and then you are getting somewhere. But this 
thing of talking about crime is like Mark Twain’s observation concerning the weather— 
everybody talks about it, but nobody does anything about it. I move to amend the motion 
made to appoint this committee, and move that the committee be instructed to con- 
sider this Code in connection with the disconnected remarks of the President this morning, 

Vice Presipent Hupson: It has been moved and seconded that the motion to ap. 
point a committee to consider the adoption of the Model Criminal Code be amended 
by instructing such committee to convey to the legislature the sentiment of this Associ- 
ation that something should be done about it. Are there any further remarks? 

(Amendment to the motion is carried.) 

Vice Presiwent Hupson: We now revert to the original question. The motion as 
amended now is: that we view with constructive criticism the so-called “Model Code 
of Criminal Procedure” promulgated by the American Law Institute and in so far as 
we find it in harmony with our civilization and methods that we approve it—always 
provided, however, that we really proceed to do something about the crime situation. 

(Motion is put and prevails.) 

(President Challis resumes gavel.) 

PresipeNt CHALLis: It is very fortunate, at this time, when the question of crime 
and its punishment is under consideration, and when our profession is being criticised 
for those things for which it is not responsible, that we have available some first-hand 
information from one acquainted with the subject. I have the pleasure of introducing Mr. 
Sard Brewster, former United States District Attorney for the District of Kansas, who 
will address you on “Criminal Law and Its Enforcement.” (See page 10.) 

PresiwENT CuHatuis: The next upon the program is the report of Committee on 
Prospective Legislation, by Mr. Bernard Sheridan: 


Report of Committee on Prospective Legislation 


The Committe on Prospective Legistation begs leave to report that its members 
have considered by means of personal conferences and correspondence various subjects 
of legislation during the past year. Owing to the present emergency, it has not been 
deemed advisable to put before the legislature any suggestions of the committee be- 
cause the work of the legislature has been confined almost exclusively to emergency 
measures. Your committee is of the opinion that the following suggestions are of pri- 
mary importance: 

One: The incoporation of the bar. A bill has already been prepared by the com- 
mittee on the incorporation of the bar and this bill was introduced during the last 
regular session of the legislature, and it is believed by your committee that if this matter 
is given further study and if the bill is properly presented to the next session of the 
legislature, it has every reasonable chance for passage. The need for this legislation by 
the bar of this state cannot be over-emphasized. We recommend that every member of 
the association cooperate with the committee on the incorporation of the bar to the 
end that this bill may be placed on the statutes. 

Two: Your committee recommends the passage of a law making it a felony for 
any person who has been convicted on a felony charge to have a pistol or riot gun, a 
machine gun, or any other firearm in his possession. It is believed that such a law 
could enable arresting officers to effectively curb the present tendency toward crimes 
of violence. 

Three: It is further recommended that proper legislation be enacted providing for 
a state police system, following in substance the plan of organization of the Penn- 
sylvania or New York state police system. This will abolish county barriers and pro- 





REPORT OF THE PROCEEDINGS 55 


vide for an effective state-wide organization against crime, urgently required by the 
present situation, which makes it difficult for the separate police officials and sheriffs 
of the one hundred five separate counties of this state working independently of each 
other to cope with high-speed automobiles and other fast transportation, aeroplanes, 
and radio communication. 

Four: It is the opinion of the majority of the members of your committee that 
the defense of alibi in criminal prosecution should be available to defendant only if he 
pleads such a defense at a time before the trial which will enable the state to fairly 
and reasonably meet the same with such evidence as may be procurable. There is of course 
some Guestion as to whether or not the requirement for such a plea might effect a 
violation of constitutional rights. However, if this question can be settled satisfactorily 
in favor of the constitutionality of such procedure, or by constitutional amendment it 
is believed that this would do away with the large part of abuse of this means of 
defense which has become so notorious in this state. It is now possible for a defend- 
ant to conceal completely his intention to make the defense of alibi until the state has 
rested its case, and then the state is at a complete loss to meet the evidence of the de- 
fendant. It has been found through the experience of arresting officers and by court 
records that as a part of the plan of many crimes, the perpetrators carefully prepare and 
develop the evidence of a complete alibi to afford them their escape, just as a set 
of bank robbers leave a running automobile within leaping distance of the bank door. 
Of course the plan provides for perfect secrecy as to all of this evidence and the state 
has no reasonable chance to combat it. 


Five: Your committee further recommends the enactment of legislation which 
will eliminate the necessity of filing a separate action on a supersedeas bond, which by 
its terms fixes the exact amount of liability of the obligors where the decision of the 
appellate court is adverse to said bondsmen, judgment to be rendered on motion and 
notice to adverse parties in the case in which the bond is given. 


Six: Attention is called to the fact that there are many obsolete laws, and laws which 
have been repealed, which are still carried on the statutes and which add to the dif- 
ficulties of all persons in the state who are required to deal with the laws of Kansas. It 
is recommended that the Revisor of the Statutes and his staff should make a careful 
examination of the statutes of this state for the purpose of determining and designating 
such laws by a proper report thereof to be submitted to the next legislature. 

Seven: A corporation code has been developed by the committee on that subject 
and is ready for submission to the next legislature. This code was submitted to the 
last legislature, and after a number of conferences with members of both houses, and 
in response to a request from many legislators that the consideration of the bill be post- 
poned for two years in order to permit further study by the legislature, it was decided 
by the committee to present the code to the 1935 session. It is recommended that all 
members of the Association cooperate with the committee in urging this measure for 
passage. 

Eight: It is recommended that this association shall endorse the proposed amend- 
ment of the Kansas statute relating to the faith and credit to be given to the foreign 
judgments of divorce which is stated and discussed by Honorable Hal E. Harlan in 
the April 1934 Bulletin of the Kansas Judicial Council. 

Respectfully submitted, 


Bernarp B. SHeriwan, Chairman 


Mr. Sueripan: In addition to the written report, it was discussed by the committee 
that there should be an elimination of the provision in this state which prevents Dis- 
trict Judges from being candidates for justice of the Supreme Court, and it was the 
unanimous opinion of the committee that we should recommend the repeal of that 
feature of the Kansas law. I move the adoption of the report. 

(Motion seconded.) 
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Presipent Cuatiis: Do you wish to move the adoption of this report in toto, or 
consider the recommendations separately? 


Voice: I move that the eighth and third recommendations be considered separately. 
(Motion put and lost.) 


Mr. Eustace Smtru: I move that the third recommendation of the report be ex. 
cepted from the motion. I make that as an amendment. 

PresipENT: It is moved that there be eliminated from the vote the third subdivision 
of this report, which has to do with providing for a State Police System. 

(Motion seconded, put and lost.) 


Voice: If I correctly understood the recommendation in regard to firearms, I would 
like to make a similar motion as to that. Will the Chair read that paragraph? 

Presipent Cutis: (Reading) Your committee recommends the passage of a law 
making it a felony for any person who has been convicted on a felony charge, to have 
a pistol or riot gun, a machine gun or any other firearm in his possession. 

Voice: I will withdraw my motion. 

Presipent Cuatuis: The question is on the adoption of the report as made by the 
committee. 

Voice: I move for a reconsideration of the vote upon discussing this report in toto, 
but not in piecemeal. 

(Motion is seconded, put and lost.) 

Justice Dawson: I would like to have a little more light on this subject of fire- 
arms. Take for example, a farmer who is unfortunate enough to have been convicted 
of a crime, and after serving a short sentence goes back to his farm. I want to know if, 
under that recommendation, he could not own a shotgun to kill crows? 

Mr. Hupson: In view of the suggestion of Justice Dawson, I move that we strike 
out the recommendation on firearms. 

Voice: I second the motion. 

PresipENT Cuattis: It is moved and seconded that the second subdivision be elimi- 
nated. 

Voice: Temporarily eliminated. Are we going to consider it further? I move that 
that motion be eliminated from that first vote, and that it be considered separately 
after the rest of the report has been voted on. 

Present Cuaruis: The proposed amendment is that the second recommendation 


be eliminated from the vote upon the report as a whole, and that the same subject will 
be open for further consideration. 


(Motion carried.) 

Mr. Eustace Smitu: The last recommendation was a verbal one, not included in 
the report itself, is of supreme importance to the bar of the State. I move that portion 
of the report be unanimously adopted. Two years ago we had this same discussion. We 
took the matter up before the legislature, and we could not get it out of the committee 
before the house. It seems to me that the judges of our District Courts are naturally 
the trained men for the Supreme Bench of the state, and we should have that constitu- 
tional limitation. I had not known that there were any controversial issues in the re- 
port, and I believe its adoption as a whole will be lost. Nevertheless, that portion verb- 
ally submitted should have the support of every lawyer in the State of Kansas. I have 
therefore moved that the last recommendation in the report, being the oral recommenda- 
tion of the chairman of the committee, be voted upon separately. 

(Motion seconded and carried.) 

PresipentT CHALLis: The motion now is upon the adoption of the report of the 
committee, except the second and eighth paragraphs. 

Mr. Macey: I think the second recommendation is the most important one in it. 

Preswent Cuatuis: Consideration of the second recommendation has been elimi- 
nated at this time. The question before the convention is the adoption of the report as 
amended. All in favor of the adoption of the report with the exception of the Eighth 
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and Second Sections will say, “AYE.” Those opposed; “NO.” The motion is carried and 
the report, excluding the Second and Eighth Sections is adopted. 


Mr. Macey: I move the adoption of the second recommendation for the reason that 
the country is flooded with men going around over the country loaded with machine 
guns, and even if the sheriff meets that man, he cannot confine him until he has 
committed a crime; but where he finds an ex-convict with firearms, he can pick him 
up and send him to the penitentiary. Now, as to what Justice Dawson suggests; it 
might be worked out by getting a permit but when a convict is found with firearms, 
they can send him to the penitentiary without waiting for him to commit some further 
crime. I move that the second recommendation of the report be adopted. 

Presipent Cuatuis: I will read it again: (President reads second recommendation 
of the report of Committee on Prospective Legislation). I have read it before, and I 
have now read it leaving out the words, “Or any other firearms.” That would leave 
the farmer with a shot gun to kill crows; if the committee will accept the amendment 
to strike out from the recommendation the words, “Or any other firearms.” 

Mr. Macey: He might have a permit, where he was a resident; but where a stranger 
comes in town with a pistol, he should be sent to the penitentiary. 


Mr. Hecter: I arose, in the first place, with a motion to strike out this whole clause, 
because I did not understand it. I thought it was the old bill that prohibited anyone 
from having firearms in his possession. In New York they had such a law as that, and 
where a man held a burglar with a gun, they took them both to jail. The burglar 
was freed and the man who had the gun was convicted. Now I am not in favor of 
that kind of a damned fool law. But this is not that. This is a law that says, where 
one has been convicted of a felony. You can’t make a law that is of general applica- 
tion that will not, occasionally, work a hardship; but it will not hurt the general welfare, 
and I think this is a very sensible recommendation. 

Presipent Cuaruis: Your motion is to strike out the words, “Or any other firearm.” 

Mr. Hecter: No sir; to pass that just like it is. 

Voice: I think it is improperly drawn. There are too many ways of getting into 
the penitentiary now. The man or sixteen-year-old boy who goes to the penitentiary or 
reform school, cannot afterwards have a firearm in his house to protect his family. I 
think it is going too far. This should be limited to some crime or act of violence. Check 
it up to the legislature and let them fix it up. 

Mr. Srantey: As to this second recommendation, it seems to me that most of the 
lawyers are for it if it can be made to meet certain emergencies. I move to amend by 
inserting, after the last line: “Unless a permit shall have first been obtained from the 
sheriff of the county where such individual resides.” If the sheriff and county attorney 
cannot agree that he is the right kind of a man, then he should be allowed to have a gun. 

Mr. Macey: We are hitting at the non-resident ex-convict. These crimes are com- 
mitted by ex-convicts; and when we find such a man with firearms, he should go back 
to the penitentiary. 

PresipeNT CHatuis: The motion is upon the amendment of Mr. Stanley, to in- 
sert after the last line the words: “Unless a permit shall have been first obtained from 
the sheriff and county attorney of the county where such individual resides.” 

Mr. Hecrer: I move to amend that by striking out the whole amendment and 
inserting: “Unless such disability is removed in the manner provided by law.” The fact 
is, that where you have obtained a permit to carry a pistol, there are many instances 
where habitual criminals are permitted to carry arms. I suggest that as a substitute. 

PresipenT: It is moved and seconded that as a substitute for the amendment to 
the motion, that it shall be amended to read: “Unless the disability shall have been 
removed as provided by law.” 

Voice: I think we are all very vague. It isn’t the man who carried the revolver or 
shotgun. It is the machine gun. It is that man, and we should prohibit the sale of them. 

Preswent Cuattuis: All in favor of the substitute for the amendment to the second 
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recommendation of the committee report say “Aye”; those opposed, “No.” The sub 
stitution is lost. 

Mr. O’Keere: I wish to offer a substitute for the substitute. That the sheriff may 
give permission to a person to carry a gun to the individual in the county where he 
lives or may be found. In the county where he lives they may think he is OK, and 
give him a permit. He may come to my county and be arrested and sent to the peni- 
tentiary. 

PresipENT Cuatuis: The substitute for the substitute amendment is that that privi- 
lege be added that, “Unless he has the permission of the sheriff and county attorney of 
the county of his residence, or where he may be found.” 


(Substitute amendment is put to vote and declared lost.) 


PresipentT CHatuis: Now the question is upon the adoption of the second recom- 
mendation of the report, without amendment. 


Mr. Eustace Smit: I now offer as an amendment to the second recommendation 
of the report, what is known as the Southern (?) law of New York, with this exception: 
“That every citizen never having been convicted of any criminal offense, may carry 
firearms upon permission being granted by the sheriff of the county of his residence.” 
There are two reasons for which a man should be allowed to own or carry firearms; 
first in the defense of his home and family, and second—there isn’t a man within the 
sound of my voice who doesn’t have a license to drive a car. There is no more plausible 
reason why a man should carry firearms without a license, than that he should be 
permitted to drive a car without a license. 

PresipENT Cuatis: The question is on the amendment to the second recommenda- 
tion of the report, to the effect that a man must secure permission from the sheriff of the 
county or the county attorney. of the county in which he resides. 

(Motion is put and lost.) 

Voice: I move that the second recommendation of this committee be placed in the 


hands of the incoming president, and by him placed in the hands of the Legislative 
Committee. 


(Motion put and carried.) 

Mk. Srantey: I wish to make this suggestion for the consideration of the committee 
for the incoming year, on the law of New York known as the Summary Judgment Act. 
While I do not care to go into it; it goes to the matters of notes and other judgments 
to which there is no defense. I want to move and recommend that the Summary Judg- 
ment Act of New York be considered by this committee during the coming year, and 
that the committee submit its recommendation at the next meeting. 

(Motion seconded.) 

PresipenT CHALLIs: It is moved and seconded that the incoming Committee on Pros- 
pective Legislation consider the New York Summary Judgment Law, and make a report 
to this Association with the idea of its adoption by the State of Kansas. 

(Motion put and carried.) 

PresipENT CHALLis: The next upon the program will be the report of the Com- 
mittee upon the Unauthorized Practice of Law, by Mr. Harry W. Hart: 

Mr. Hart: In making reports on this subject heretoforé¢, I have called attention to 
the fact that the barber cannot cut hair unless he first met the standards fixed by law. 
He must first take an examination and obtain a certificate. A man cannot doctor my 
dog without first complying with the requirements fixed by law. The same with medi- 
cine and dentistry. But there is no statute in this state which makes it a criminal offense 
to practice law without first meeting certain standards. He may practice law out of court 
with immunity—and charge for it. However, in the last year there have been some 
changes in this situation. We have had a decision by the Supreme Court upon what 
constitutes the practice of law. In at least thirty-nine states of the Union, legislatures have 
said what shall constitute the practice of law. But the matter can be handled without 
legislative enactment, and we have had an example of that here in Wichita. The Bar 
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Association of Sedgwick County appointed a committee to inquire into the acts of those 
not admitted to the Bar. As a result of that investigation, two suits were filed. One 
was against the Wichita Credit Mens’ Association, an organization which had been 
in existence for a number of years; and another against another credit organization. Dif- 
ferent forms of action might have been brought. It might have been brought by the 
Attorny General, but the members of the committee and the attorney for the com- 
mittee chose a procedure for injunction relief. One of these cases has been tried, and the 
other will be for trial very soon. I take it that these credit associations do not differ 
from like associations in other towns throughout the state. The evidence on behalf of 
the committee tended to show that this credit association, in one year had taken in 
fees in as much as six or seven thousand dollars. It had an organization for soliciting 
claims for collection, and the set fee was divided between the credit association and 
the lawyer who brought the suit. The association retain a part of the set fee and also a 

of the amount collected. That practice has been condemned by every court. It 
was further shown that these organizations had blank forms printed—some five thou- 
sand in a lot. Some were for the purpose of assigning business to them as a trustee, 
the client transferring his entire interest to the credit association. They have also been 
preparing forms for the extention of debts and the execution of deeds to be signed, 
and they have their blanks for that purpose. The courts have passed upon the question, 
and it has been held that the use of blanks by which property rights are affected con- 
stitutes the practice of law, as much as if the instrument was prepared by an attorney 
for specific occasion. 


Report of Committee on the Unauthorized 
Practice of Law 


To THe State Bar AssociaTION OF THE STATE OF Kansas: 

At each of the last three annual meetings of this Association this committee has 
reported on the state of the law on this subject and on the committee’s activity. 

The last year has been marked with increased interest in this subject by lawyers 
generally throughout the Nation. Many articles on this subject have appeared in legal 
publications. New and interesting cases dealing with the subject have been decided by 
appellate courts. 

The decision of the Supreme Court of Kansas in the case of State, ex rel, v. Per- 
kins, 138 Kan. 899, decided in January of this year, is a case of outstanding importance, 
not only to the members of the bar of this State, but to lawyers throughout the country. 
This decision is a distinct contribution to the law on this subject. The action was one 
in quo warranto inquiring into the authority of the defendant to practice law in this 
‘state. The defendant had been admitted to practice law in the State of Missouri, and 
took the oath of attorney before a district court in Wyandotte County, Kansas; but that 
was subsequent to the time that district courts in this state had authority to admit 
attorneys to the practice of law. The defendant, for more than twenty-five years, in 
one way or another had been connected with the practice of law in Wyandotte County, 
Kansas, and performing such services as were held by the court to have constituted 
the practice of law. The outstanding features of this decision may be epitomized as 
follows: 

(1) That the defendant’s admission to the practice of law in the State of 
Missouri did not entitle him, by any rule of comity or otherwise, to practice of 
law in this state. 

(2) That the Supreme Court of this state has constitutional, statutory and 
inherent jurisdiction to inquire by what authority one assumes to practice law in 
this state, and to make appropriate orders relating thereto, and that such a pro- 
ceeding may be maintained by the state on the relation of the Attorney General. 
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(3) The court cited, with approval, decisions from other states wherein 
parties alleged to be engaged in the unauthorized and illegal practice of the law 
had been proceeded against in contempt proceedings, and cited decisions from other 
jurisdictions wherein proceedings for injunctive relief, made on the complaint of 


licensed members of the bar, had been maintained. 
(4) What constitutes the practice of the law is defined. 


The Wichita Bar Association, acting in conjunction with this committee, has been 
active during the last year. The Wichita Bar appointed a committee consisting of the 
following members: Claude I. Depew, Z. Wetmore, Jean Villepige, R. Bowland Ritchie, 
Dale Bryant, Ray Tinder, Donald I. Mitchell, and Harvey C. Osborne. Mr. Claude I. 
Depew is chairman of the committee. This committee was instructed by the Wichita 
Bar Association to inquire into the acts of parties or corporations which were thought 
to constitute the unauthorized or illegal practice of the law. An action was filed by the 
members of the committee as plaintiffs, against the Wichita Association of Credit Men 
and M. E. Garrison, as defendants, to restrain the defendants from engaging in the 
alleged unlawful and unauthorized practice of the law. H. W. Hart, chairman of this 
committee, A. M. Cowan, and George Siefkin filed the action as attorneys for the plain- 
tiff. The case has been recently tried, but has not been decided. At the trial the plaintiff 
introduced proof tending to establish that the defendant corporation was organized as a 
non-profit corporation, but that it had been engaging in business for profit, that it 
maintained a legal department, and hired and employed attorneys to carry on the prac- 
tice of law for others, and that it had for many years received a portion of the fees 
paid to attorneys whom it employed; that the defendants had systematically solicited 
collections, selected the attorney to whom the same should be sent for collection; and that 
the defendants had engaged in the business of preparation of documents by which legal 
rights were determined, such as assignments for the benefit of creditors, trust instruments, 
agreements for extension of indebtedness, bills of sale, and other instruments; and that 
the defendants had systematically solicited claims in bankruptcy and had appeared in 
the bankruptcy court and voted the claims for M. E. Garrison, as trustee; that the 
defendant corporation had on many occasions filed actions in justice courts, and had 
also filed intervening petitions in actions pending in the district courts. 


A similar action was filed by the same attorneys, representing the same plaintiffs, 
against the Wichita Retail Credit Association, Inc. It is expected this action will be 
tried within the next few weeks. 


An ex rel action in quo warranto was recently filed by attorney General Boynton 
against The Wichita Association of Credit Men and M. E. Garrison in the Supreme 
Court. This action is still pending. 


Another noteworthy development of the law pertinent to this subject, during the 
year 1933, was the case of the United States of America v. The National Retail Credit 
Association, Retail Credit Men’s National Association, and the officers of said Associa- 
tion, which was filed in equity on June 12, 1933, in the United States District Court for 
the Eastern District of Missouri. The bill charged that the defendants had about 18,000 
members, and that they were engaged in the business of making and selling credit 
reports, principally relating to persons who procured goods or services at retail, and that 
the defendants had entered into certain agreements which were in restraint of trade 
and contrary to the Sherman Anti-Trust law. On October 6, 1933, a decree was entered 
permanently restraining and enjoining the defendants from the carrying on of this 
combination, conspiracy, and monopolization of trade, commerce, credit reports and 
credit information, and the defendants were specifically restrained from: 


“(1) Designating and assigning any region or regions as the exclusive ter- 
ritory in which any member or members of the Association shall gather credit 
information or sell credit information or reports. 
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(2) Refraining from gathering credit information or selling credit information 
or reports in any region or regions assigned as the exclusive territory of any mem- 
ber or members of the Association. 

(3) Refusing to sell credit information or reports to vendees in any region 
or regions assigned as the exclusive territory of any member or members of the 
Association except to and through a member or members of the Association. 

(4) Reporting, circulating, or in any manner publishing the names of 
persons or corporations who have sought or are seeking, to procure, buy, or sell 
credit information or credit reports from or to any member or members of the 
Association except to and through a member or members thereof.” 


WHAT CONSTITUTES THE PRACTICE OF THE LAW 

There is no statute in Kansas defining what constitutes the practice of law. At the 
last meeting of the Legislature this committee presented a bill, which defined the practice 
of law, but the bill failed to pass, not because of the determined opposition, but on 
account of the large amount of pending legislation for emergency relief. 

Writers dealing with this subject have for many years said that it was difficult or 
impossible to define what constitutes the practice of the law. This committee has never 
been in accord with this view. There are numerous cases, many of them having been 
decided more than a half century ago, satisfactorily define the practice of the law. 

In the Perkins case, supra, we now have in this state, without a statute, a very 
satisfactory definition of what constitutes the practice of the law. In that case the 
court said: 

“This brings us to the question of what is practicing law. The general mean- 
ing of the term is of common knowledge, although the boundaries of its definition 
may be indefinite as to some transactions. We shall not bother with boundary- 
line distinctions here, for this is not a boundary-line case. A general definition of 
the term frequently quoted with approval is given in Eley v. Miller, 7 Ind. App. 
529, 34 N. E. 836, as follows: 

‘As the term is generally understood, the practice of the law is the doing or 
performing of services in a court of justice, in any matter depending therein, 
throughout its various stages, and in conformity to the adopted rules of procedure. 
But in a larger sense it includes legal advice and counsel, and the preparation of 
legal instruments and contracts by which legal rights are secured, although such 
matter may or may not be depending in a court.’ (p. 535.)” 

State, ex rel v. Perkins 
138 Kan. 899 (Op. 907-8) 

As long ago as 1879, the Supreme Court of the United States, in the case of Savings 

Bank v. Ward, 100 U.S. 195, said: 


“Persons acting professionally in legal formalities, negotiations, or proceedings 
by the warrant or authority of their clients may be regarded as attorneys-at-law with- 
in the meaning of that designation as used in this country.” 

Savings Bank v. Ward 
100 U.S. 195 (Op. 199) 


In 1915 the Supreme Court of New York, in Meisel & Co. v. National Jewelers’ 
Board of Trade, 152 N.Y.S. 913, defined the practice of law as follows: 

“According to the generally understood definition of the practice of law in this 
country, it embraces the preparation of pleadings and other papers incident to ac- 
tions and special proceedings * * * on behalf of clients before judges and courts, 
and in addition conveyancing and preparation of legal instruments of all kinds, 
and, in general, all advice to clients, and all action taken for them in matters con- 
nected with the law. An attorney at law is one who engages in any of those branches 
of the practice of law. The following is a concise definition given by the Supreme 
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Court of the United States: “Persons acting professionally in legal formalities, nego. 
tiations, or proceedings by the warrant or authority of their clients may be regarded 
as attorneys at law within the meaning of that designation, as employed in this 
country.’ Savings Bank v. Ward, 100 U.S. 195 (25 L.Ed. 621). Under these defini. 
tions there can be no doubt that Duncan engaged in the practice of law. 

“But in a larger sense it includes the legal advice and counsel, and the prepara- 
tion of legal instruments and contracts by which legal rights are secured, although 
such matter may or may not be depending in a court.” 


Some thirty-nine states in the Union have statutes defining what constitutes the prac- 
tice of law, but these statutes, almost without exception, are declaratory of the law as an- 
nounced by the courts as to what constitutes the practice of the law. 


THE GIVING OF ANY LEGAL ADVICE OR RENDERING SERVICES 
REQUIRING LEGAL SKILL AND KNOWLEDGE CONSTI- 
TUTES THE PRACTICE OF THE LAW 


It is often contended by those who have not studied the subject, that it is only an 
appearance in a court of record, or preparation of pleadings or instruments to be used in 
court that constitutes the practice of law. However, this has never been the rule. In State, 
ex rel, v. Perkins, supra, the Supreme Court of this state said: 


“One who confers with clients, advises them as to their legal rights, and then 
takes the business to an attorney and arranges with him to look after it in court is 
engaged in the practice of law.” (Op. 908) 

In quoting from Eley v. Miller, 7 Ind. App. 529, 34 N.E. 836 (1893), the court said: 

“But in a larger sense it includes legal advice and counsel, and the preparation 
of legal instruments and contracts by which legal rights are secured, although such 
matter may or may not be depending in a court.” 


The Supreme Court of Illinois defines the practice of law in the case of People v. 
Peoples Stock Yards Bank, 344 Ill. 462, 176 N.E. 901 (1931) as follows: 


“In litigated matters it involves not only the actual representation of the client 
in court, but also services rendered in advising a client as to his cause of action or 
defense. The practice of law also includes the giving of advice or rendering services 
requiring the use of legal skill or knowledge. . .” 


This definition was approved by the Supreme Court of Kansas in the Perkins case. 

Another definition that is much used is “the giving of any legal advice in any action 
taken for others in any matters connected with the law.” See Boykin v. Hopkins, 174 
Ga. 511, 162 S.E. 796 (1932). 


WHAT CONSTITUTES THE PRACTICE OF LAW IN 
COLLECTION OF ACCOUNTS 


There has been much discussion of this subject. Many courts have held that the col- 
lection of a debt is properly the business of a lawyer, and that it constitutes the practice 
of law. Many other courts have held that the collection of a debt that is not disputed, 
without a threat to resort to the courts, does not constitute the practice of law. Thus in 
the case of Public Service Traffic Bureau v. Haworth Marble Co. (Ct. App. Ohio 1931) 
178 N_E., 703, the court said: 


“We likewise sustain the contention of plaintiff in error that the collection of 
claims without resort to courts of law does not constitute the practice of law.” 


The Supreme Court of Alabama took a somewhat broader view in Berk v. State 
ex rel. 225 Ala. 324, 142 So. 832 (1932), wherein the court said: 


“It is unnecessary to observe, a fact of common knowledge, that it has been 
the usual business of a lawyer, for the past one hundred years in this state, as shown 
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by the decisions we have cited, to engage in office practice not necessitating repre- 
sentation in court, as well as in cases needed in and about the collection and settle- 
ment of claims and demands.” 


In the case of State, ex rel, v. Retail Credit Men’s Association, of Chattanooga (Sup. 
Ct. Tenn. 1931) 43 S.W. (2d) 918, the court enjoined the defendant from: 


“(a) Soliciting claims for collections with the understanding with its clients 
that suit will be instituted by it and collection enforced by legal process. 


“(b) Employing a licensed attorney to give legal advice to its clients. 
“(c) Employing a licensed attorney to bring suits at law and in equity for its 
clients and thus evade the laws of Tennessee with respect to admission to the bar. 


“(d) Collecting attorney's fees on notes against the makers, sureties and en- 
dorsers of such notes.” 


The courts are unanimous in holding that neither laymen nor corporations may em- 
ploy counsel to prosecute suits for the purpose of collecting claims for another. See Mid- 
land Credit Adjustment Co. v. Donnelly, 209 Ill. App. 271 (1920); Creditors National 
Clearing House v. Bannwart, 227 Mass. 579, 116 N.E. 886 (1917); In re State v. Retail 
Credit Men’s Association of Chattanooga, 163 Tenn. 450, 43 S. W. (2d) 918 (1931). 


THE PREPARATION OF LEGAL INSTRUMENTS BY WHICH LEGAL RIGHTS 
ARE SECURED CONSTITUTES THE PRACTICE OF LAW 
In the Perkins case, supra, and in quoting from Eley v. Miller, 7 Ind. App. 529, 34 
N. E. 836, the Supreme Court of Kansas said: 


“The preparation of legal instruments and documents by which legal rights 
are secured, although such matter may or may not be depending in a court, con- 
stitutes the practice of law.” 


It has been authoritatively decided that a layman who uses printed blanks for notes, 
deeds, bills of sale, mortgages, trust agreements, etc. and fills the same out for com- 
pensation, is engaged in the unauthorized and illegal practice of law. In the case of 
Paul v. Stanley (Sup. Ct. Wash. 1932) 12 Pac. (2d) 401, the court said: 


“The question presented by the cross-appeal is: Does the preparation for others, 
with or without reward, of deeds, mortgages, leases, agreements, contracts, bills of 
sale, chattel mortgages, notes, conditional sales contracts, options, powers of at- 
torney, liens, bonds, mortgage assignments, releases or satisfactions, creditors’ claims 
in probate, notice to vacate premises or to pay rent, constitute unlawful practicing 
as an attorney or counselor at law, or the unlawful doing of work of a legal nature 
within the meaning of Rem. Comp. Stat. Sec. 139-4? It will be observed that all 
of the foregoing instruments, which respondent claims he was wrongfully en- 
joined from preparing, are instruments which undertake either to define, set forth, 
limit, terminate, specify, claim, or grant legal rights. The evidence clearly estab- 
lished the fact that respondent not only prepared legal documents, but also gave legal 
advice. A person who gives legal advice to those for whom he draws instruments, 
or holds himself out as competent to do so, does work of a legal nature, when the 
instruments he prepares either define, set forth, limit, terminate, specify, claim or 
grant legal rights.” 


APPEARING IN BANKRUPTCY COURT FOR ANOTHER HAS 
CONSTITUTED THE PRACTICE OF THE LAW 
The rules of the United States District Court for the District of Kansas provide that 
an attorney at law, who has been admitted to the Supreme Court of the State of Kansas, 
or to the highest court of the state in which the attorney is domiciled, may be admitted 
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to practice in the United States District Court. General Order No. 4 in Bankruptcy 
promulgated by the United States Supreme Court (1898) provides: 


“Proceedings in bankruptcy may be conducted by the bankrupt in person in 
his own behalf (or by a petitioning or opposing creditor; but a creditor will only 
be allowed to manage before the court his individual interest. Every party may 
appear and conduct the proceedings by attorney, who shall be an attorney or coun- 
sellor authorized to practice in the circuit or district court. The name of the at- 
torney or consellor, with his place of business, shall be entered upon the docket, 
with the date of the entry. All papers or proceedings offered by an attorney to be 
filed shall be indorsed as above required, and orders granted on motion shall con- 
tain the name of the party or attorney making the motion. Notices and orders which 
are not, by the act or by these general orders, required to be served on the party 
personally may be served upon his attorney.” (11 U.S.C.A. 7, Sec. 53.) 


In the case of in re Scott (D.C. Mich. 1931) 53 F. (2d) 89, the credit association 
was represented by its secretary, and cast all votes of creditors for the election of a trustee, 
and the Referee in Bankruptcy refused to recognize the right of the secretary, who was 
not an attorney, to thus appear and represent others in the Bankruptcy Court, and in the 
opinion it was said: 


“It is the view of the court that under the provisions of General Order No. 4 
(11 US.C.A. 7, Sec. 53) it is clear that any activities before the )court or the 
referee in bankruptcy which extend beyond the mere filing of claims for others is 
a violation thereof. The power of attorney under which action was taken in this 
case included the power to vote for or against any proposed resolution in reference 
to the estate, in choice of trustee, to accept or refuse any composition, and do such 
acts as fully as undersigned could if personally present. The examination of the 
bankrupt and the participation in the election of a trustee by others than ‘the creditor 
himself is the practice of law as generally understood and is so recognized by the 
courts. See In re Looney (D. C.) 262 F. 209, and In re H. E. Ploof Machinery Co. 
(D. C.) 243 F. 421.” 


In re Ploof Machinery Company (D.C. Fla. 1916) 243 Fed. 421, the question be- 
fore the court was whether a person or corporation could represent a creditor in bank- 
ruptcy unless such person is an attorney duly admitted to practice law. The court said: 


“Tt is well to bear in mind that all the proceedings in bankruptcy, with the 
possible exception of the meeting of creditors to select a trustee and fix the amount 
of his bond, are judicial in their character; the referee being a part of the bankruptcy 
court with judicial functions to be performed by him in the administration of the 
estate. An appearance before the referee for the purpose of protecting a creditor’s 
rights is no other or different from an appearance before the judge in so far as the 
act of practicing law is concerned.” 

* * # 


“There is no merit in the contention that a court of bankruptcy is a business 
man’s court, without rules of procedure, etc. Now, while counsel specifically urged 
at the hearing that he did not claim the attorney in fact for many creditors could 
appear and urge the claims of his principals before the judge of this court, yet if 
his contentions were carried to their legitimate conclusion such would be the effect 
and the proceedings, instead of being judicial, would partake more of the proceed- 
ings of a town meeting. The duties of an attorney at law to the court and to his 
client are well recognized by the law. He is an officer of the court, required to take 
an oath of office; has peculiar privileges and great responsibility, and it seems 
to me are recognized by the General Order No. 4, and the rules of practice of this 
court.” 
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Many other instances constituting the unlawful and unauthorized practice of law 
might be given, but we only attempt here to outline the acts that most frequently con- 
stitute the unauthorized and illegal practice of the law. 

In conclusion, your committee recommends: 

(a) That the work begun by this committee should be continued, and that the 
incoming president of this Association should appoint a committee to carry on this work. 

(b) That the new committee should continue to gather information in reference to 
the unathorized or illegal practice of the law throughout this state. 

(c) That the committee investigate the alleged improper or unethical employment 
by banks, trust companies, credit associations, and collection agencies, and report the 
findings to the Board of Law Examiners or to the Attorney General. 

(d) That, if warranted by the facts in any case, injunctive relief be sought through 
the inherent power of the Judiciary of this State to prevent the unauthorized or illegal 
practice of the law, or that proceedings in contempt of court be prosecuted. 

Respectfully submitted, 
H. W. Hart, Chairman, 
Thos. F. Doran, 
Fred C. Robertson, 
Claude I. Depew, 
Roy Davis, 
S. C. Bloss. 

(Report of committee is unanimously adopted.) 

Presipent Cuat.is: It has been my pleasure and honor, upon several occasions, as 
president or chairman of various gatherings, to introduce the most eloquent man in 
Kansas—A. C. Malloy, who will address you on “Individualism—Rugged or Otherwise.” 
(See page 1.) 

Presipent Cuatiis: We will now receive the report of Committee on Incorporation 
of the Bar, by Mr. Austin Cowan: 


Report of Committee on the Incorporation of the Bar 


To tHe Bar AssociaTION OF THE STATE OF Kansas: 

This committee has but little to add to the report presented at the last meeting of 
the Association. 

No attempt was made at either special session of the Legislature to have enacted 
into law the bill which has been heretofore presented to the Association. 

In the opinion of your committee a continued effort should be made at the next 
regular session of the Legislature to have a bill passed such as has heretofore been pre- 
sented to the Association. 

The members of your committee have interviewed individually a number of the 
State Senators and Representatives and assurances of assistance at the next session have 
been given. The operation of such a law in states which have passed such legislation has 
shown the effectiveness of such measures. 

It is the hope of the committee that every member of the Association will bear this 
matter in mind and use his influence with his local legislative Representatives and 
Senators so that the bill which will be introduced at the next regular session will be adopted. 


Austin M. Cowan, Chairman, 
E. S. McAnany, 
Bruce Hurd, 
Robert Webb, 
C. L. Hunt. 
Report of Committee is unanimously adopted. 
PresipENT Cuatuis: The meeting now stands adjourned until 9:00 a. m., May 26, 1934. 
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Morninc Session, May 26, 1934. 

The convention was called to order by President Challis at 9:20 a. m. 

Present Cuauuis: At this time I desire to announce the Committee on Nomina. 
tions: W. D. Jochems, Chairman; Charles L. Hunt, and T. F. Doran. 

Presipent CHa.uis: I am in receipt of a telegram reading as follows: 

“We extend cordial invitation to hold 1935 Bar Association meeting at Hutchinson,” 
—signed, “Hutchinson Chamber of Commerce.” 

Presipent Cuatuis: The first upon our program for this afternoon is the report of 
Committee on Annotations and Restatement of the law, by Justice Burch: 


Report of Committee on -Annotations and 
Restatement of the Law 


Justice Burcu: I can make a report on that part of the subject of the Restate- 
ment of the Law; but when I have finished, you will probably conclude that | 
have made no report on the other branch of the subject, which is probably of more im- 
portance today. 

In the Restatement of the Law we have published, as you know, a restatement of the 
fundamental principals of contracts, agency, and the fundamental principles of the com- 
mon law. Our only meeting was just held recently in Washington, of the American Law 
Institute, and Mr. Goodrich, who is liason officer between the Association and the 
profession, reports that more than seven thousand copies of the Restatement of the Law 
of Contracts have been sold. When it came to the matter of publication, we had no 
printing facilities, and we had’ no selling agency; so we made an agreement with the 
West Publishing Company and the Rochester Company, and made a sort of a co-partner- 
ship between the American Law Institute and the publishers, and they look after the 
publishing and marketing; and they say that the sale of “Contracts” breaks the record 
in the history of law book publishing; that no work has ever had such wide distribution 
in the profession. “Agency,” of course, came afterwards, and there have not been so 
many books on Agency sold; but the sale of “Agency” has been more than those old law 
book publishers anticipated. 

At the meeting a couple of weeks ago, the Institute approved our restatement of the 
“Conflict of Laws.” Publication of the “Conflict of Laws” has been delayed when it was 
discovered that some of the earlier chapters needed revision in view of certain decisions 
of the United States Supreme Court, which gave us pause, and practically the entire 
chapter on Administration of Estates had to be reconsidered. But “Conflict of Laws” is 
now being prepared for printing and will be off of the press by early fall. 

Material was approved by the Institute sufficient to make two volumes of “Torts,” 
and those two volumes will be ready for distribution early in the fall; so there will be 
seven volumes in print of the Restatement of the Fundamental Principles of the Common 
Law. 

At the same meeting the subject of “Trust” was considered. As a matter fact, the 
material for the restatement of the Law of Trusts has been prepared and approved by 
the group and by the Council, excepting one chapter which will deal with Resulting 
Trusts, and at the next annual meeting the Restatement of Trusts will be up for approval. 

The Restatement of “Property” has been a difficult subject, and in order to facili- 
tate the restating of the Law of Property we have been dealing so far with real property 
and certain phases of the law of personal property that follow the rules of real property. 
There has been organized a second group. The original group is now wrestling with the 
subject of “Future Interests.” Another group has been organized to take up “Rights in 
Land,” and the result is that the end of “Property” is not far distant. 

Then the Institute has taken up the subject of “Quasi Contracts.” A group has been 
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organized, and that group, under the leadership of Professor Seavey, as a matter of fact, 
has the material pretty well digested, and that will come out soon. 

Professor Williston has undertaken the Law of Vendor and Purchaser. 

Once more we have been appealed to, to do something about criminal justice. Of 
course, some years ago, the country was frightened by a “crime wave,” which at that time 
did not exist, and there was'an impression abroad, given currency, perhaps, by a remark of 
the Chief Justice of the United States, Mr. Taft, that the administration of the criminal 
law had broken down. There were those who believed that the defects laid in criminal 
procedure. The matter of officers having their pictures taken with criminals had nothing 
to do with it, but that the fault was in the law of criminal procedure. We were asked to 
undertake to get out a Model Criminal Code, and we were reluctant to do that because 
the Institute was organized to make inventory, appraisal and statement of the common 
law, and the criminal law was, of course, legislative work, and it didn’t fall within our 

rposes. However, we had the organization and had developed the method, and after 
a long debate that I remember lasted until after one o’clock in the morning, we concluded 
to accept the commission. The Rockefeller Foundation offered to furnish the money, so 
we organized a group led by Dean Michael of the University of Pennsylvania and Wil- 
liam R. Beebe of the same University, and we did prepare, after the most thorough con- 
sideration, what the members of the group—and we had some very able men—thought 
was a Model Criminal Code. Even Secretary of State Simpson remained with the group 
after he went to Washington. We did the work, and the Institute adopted and recom- 
mended to the states the Model Criminal Code. Well, now; there are but a very few 
volumes of that for distribution. There are two forms; the Code itself and a compilation 
of the state statutes and the decisions interpreting those statutes. They really constitute 
the book on criminal procedure which we prepared and published. 

With the dissemination of all that information, interest in the subject receded, and 
the country decided that the criminal procedure was not so bad after all, and the failure 
to apprehend some criminals who, by boldness and ingenuity were able to keep ahead of 
the law—they decided that it wasn’t the procedure in court that was causing the trouble. 
However, many subjects of the Code of Criminal Procedure have been taken up and 
adopted in several states. Of course, it is up to the legislature to do what it sees fit 
to do. Take the ,last session of our legislature—there were other more pressing sub- 
jects, and nothing was considered with reference to its adoption in Kansas. There 
are features of it which I would recommend. We have, .actually, a simple and effec- 
tive Code of Criminal Procedure in this state, and the report of the Judicial Council 
will show that it is working. However, I would recommend the adoption by Kansas of 
certain portions. Now the subject is again agitating the country. It has, however, broad- 
ened from the simple matter of procedure to the administration of criminal justice; and 
we have been again requested by these various bodies to take up the subject, and at the 
meeting of the Institute a couple of weeks ago, the President sent us a letter, and the 
result is that some members of a committee have been named by the Institute to take up 
and consider some broader aspects of the subject of criminal justice. 

That is something of a report of the work of the American Law Institute. Now 
comes the other phase—“Annotations of the Restatement in this State.” I had a little 
article in the Law Magazine recently, stressing, as well as I could, the importance of 
these annotations in this state. The question comes up: “Well, what has the Court said 
about it, and the Institute said about it?” Well, that you will find in the Annotations, 
and you can turn to it at once and have that information. The manner in which the 
attorney or the court shall further deal with the subject will be on the assured basis of the 
decisions of the court and the view of the Institute on the same subject. That ought 
to be of very great importance. I know it will be of great importance to us and to the 
District Judges, as well as to the practicing lawyer.. 

The subject as taken up under the leadership of Dean Goodrich, Dean of the Uni- 
versity of Pennsylvania Law School. Interest had to be awakened in the matter. The re- 
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sponse of the Bench and Bar before we began publication, and were only printing ten. 
tative proofs was slow and unenthusiastic. I remember when John Fiske’s “Discovery of 
America” was published, he made the statement that the discovery of America was not 
an event, but a process of several hundred years. That is true of this Restatement. In 
states where they have wealthy members, they perfected organizations that have made 
remarkable progress. In Pennsylvania the Annotations are practically up with the work 
of the Institute, and the Annotations on a number of subjects have been completed in 
a number of states. You will recall that the matter of the Kansas Annotations fell to 
Mr. John A. Hall, of Pleasanton; and with his characteristic energy he undertook to have 
the various subjects distributed to persons who would, as speedily as possible, get out 
the Annotations. He used to confer with me; but after his death and before your President 
made the mistake of appointing me as chairman of this committee, I did find that the 
subject of “Contracts” had sort of sat down between two chairs; and I conferred with the 
court reporter, Mr. McCue. I told him I did not know whether there was any money in it 
or not, and he said that didn’t make any difference, since “Contracts” was nearing com- 
pletion, and he would do what he could. Well, about the time he got his assistants and 
got ready to annotate some sections, there occurred what is called “the handing down of 
an opinion,” and he is interrupted; and a session of the legislature comes along, and it 
was difficult for him to get these opinions published; so his work has been much delayed. 
I will say that for the benefit of Mr. Goodrich I addressed letters to various persons said 
to be in charge of this work, and received replies which were quite indefinite. This is 
Mr. McCue’s letter: “We have completed the first four chapters, comprising 110 sections. 
(So he is about one-sixth through.) Our progress has been slow due to the pressure of other 
duties (and the duty of getting these advance sheets in your hands first) and the neces- 
sity of familiarizing ourselves with the methods of the Restatement. We also wish to 
arrive at a plan for finishing the work—” and so forth. I will say here that one of the 
difficulties encountered at the beginning of this was how to harmonize the theory of 
contracts as developed in the earlier decisions of the Kansas Court, and the theory de- 
veloped by the Restatement. The old theory was that of the meeting of minds, and that 
was discarded in the law schools for the very obvious reason that it is not correct that a man 
may offer an acceptance, and yet their minds may not have met. It is what the one man 
gave the other to believe was his attitude, rather than his real attitude. “I do not believe,” 
he says, “that the time spent on these first chapters is indicative of the progress which 


will be made.” That is the situation with reference to the Annotations of the Restatement 
in this state. 


Dean Allen of the Washburn Law School had undertaken to annotate the subject of 
real property. This is his statement: “I have been working on Annotations of the Property 
Restatement, and I believe I can assure you that I will have the material ready when the 
Restatement is issued.” Of course, the publication of Real Property will be delayed some- 
what, but Dean Allen thinks that by the time the Restatement of Real Property is ready, 
he will have it annotated for Kansas. The Annotations when made will be published at 
the expense of the American Law Institute when the material is prepared and submitted 
to the Institute. It will be gone over by some of the reporters with respect to both 
matter and form, and there possibly may be some suggestions made, and when it is 
whipped into shape it will be published at the expense of the Institute. 

Now when I made my request for information last February, I was going to New 
York for the meeting of the Council, and I wanted to advise Mr. Goodrich of the exact 
state of affairs in this state. I sought all information possible. I did not study the letters I 
received as carefully as I might, and permitted myself to be misled. The information I 
received was rather indefinite, and so, for the purpose of this meeting, I asked for that 
definite information. With respect to “Conflict of Laws,” “Agency,” and “Trusts,” Profes- 
sor Jacobs of the State University has undertaken the annotation of those subjects. I was 
informed that the work had been delayed. I finally got from Dean Davis the information 
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that due to illness, Professor Jacobs was absent from the University, and the work of the 
annotations on those subjects was at a standstill for an indefinite length of time. 

Now, the subject of “Torts.” Professor Grow has undertaken the annotation of Torts. 
He says, “I got a good start on it, when the Bar Association decided to prepare a new 
corporation code and they drafted me on that work. However, the corporation code has 
now been completed, and I see nothing at present that will prevent my taking the Tort 
job. Of course, I have all the law of Kansas on Torts as part of my course. I have never 
completed a course in Torts without completing an exhaustive analysis of the subject.” 
On this subject the annotations, for reasons which have been disclosed, have not been 
completed. If you or I were to undertake to annotate “Conflict of Laws,” we would find 
that there is no title of the “Conflict of Laws” in the American Digest System. It would 
be necessary to read all of the Kansas Reports, and carefully make notes of the decisions, 
whether supporting the Restatement, or opposed to the Restatement. Then we would not 
know what to do with it. The whole scope of the subject would be analyzed in our minds 
as it would be in the mind of a teacher of the subject. It can only be done under the 
leadership of some teacher of the subject. It will be more speedily done, and much more 
effectively done. 

Now, before the new president comes in, and I am discharged, I shall ask Professor 
Moreau to continue the work of annotating “Torts.” Now, I have had advice later with 
respect to Mr. Jacobs’ work. Mr. Jacobs had gathered most of the material in Kansas on 
this subject, but had not classified it; and unless he carries it on his work will be prac- 
tically useless to anyone who undertakes to annotate the subject. Professor Moreau makes 
the suggestion, which has occurred to me, and which I happen to know has occurred to 
annotators in other states. He has the broad view as well as the detailed view of the 
subject. He suggests that he act as a sort of a reporter to get out the statement of 
the Annotations, and that he be associated in considering form and substance and 
so forth, by the appointment of some advisors from the bar of the state with whom 
he may confer in deciding finally what place this belongs to; and what they will 
say about this case, and so forth. That is entirely feasible. 1 know that it is a method 
which has been adopted in Pennsylvania and in New York, and it is very likeable work 
for the members of the bar who consent to become advisors, and Professor Moreau 
can work it out. I hardly know where to turn for someone to take Professor Jacobs’ 
place. “Conflicts” is presented at Washburn College by Miss Russell, Assistant State 
Law Librarian. She has not only made a study of the subject, but went to Chicago and 
took a course under Professor Walter Wheeler. She is teaching it successfully. She has 
not gathered all of the Kansas cases, but most of the Kansas cases. I might say that she 
is a young woman of remarkable ability, a discriminating mind and capable in every 
way; but with her library work and her teaching, I doubt whether she can undertake 
this work. Perhaps Dean Davis may suggest someone. 

Dean Davis: We think Professor Jacobs’ successor may be able to take up that 
work. 

Justice Burcu: Is there any chance of any substantial work being done on “Conflict 
of Laws” annotations, to accompany the publication of the Restatement? 

Dean Davis: There has been some work done by Mr. Jacobs, but his successor has 
not yet been named. I do not know what he will be able to do. 

Justice Burcu: Now, I am not prepared to make any motion with respect to this 
subject. I do not know that any motion could be made that would forward this work. 
It will have to be worked out in conference with Dean Davis and others, and all I 
can do here is to say that I was not sufficiently alert on this job, which is very near to 
my heart, and which I thought was going on slowly but surely. 

Presiwent CHatuis: Well, a motion to adopt the report might not be in order; but I 
think a motion to compliment you for an informative report on a very important sub- 
ject might well be in order. 
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Mr. Hecter: I move the adoption of a motion in the words used by the President, 
I could not state it better. 

(Motion put and unanimously adopted.) 

PresiDENT Cuattis: The Program Committee has done some excellent work. Among 
those things which it has provided for our program are addresses from outstanding 
law students. We will now hear from Mr. Paul Smith of the Law School of the Univer. 
sity of Kansas on the subject of “The Importance of Motive and Intention in the Law 
of Torts.” (See page 37.) 

PresipENT CHauis: The next upon our program is the report of Membership Com- 
mittee, by Mr. Albert Faulconer: 





Report of Membership Committee 


To THE Bar AssociaTION OF THE STATE OF Kansas: 
GENTLEMEN: 


Your Committee on Memberships begs leave to submit the following report: 

Early in his administration the President of the Association charged this committee 
with the responsibility of increasing the memberships in the Association. 

It was apparent that the income of the Association must be increased to maintain 
the continued publication of the “Bar Journal.” None of us wanted to see a suspension 
of that publication, hence a more or less intensive drive for members seemed necessary. 

Early in October, 1933, there was prepared a mailing list consisting of, as far as pos- 
sible, one lawyer in each county in the state. You might suppose that in making such 
a list the major qualification would be local influence, but in this particular instance the 
major idea of the committee was to find a fellow lawyer in each county in the state who 
would do the work, the committee innocently believing that each one so chosen would 
spend some time in his county co-operating in the work of this committee and would 
make due report by mail of the results obtained. 

After selecting this list the committee prepared what it thought was an appealing 
letter in behalf of the Association and therein made the attractive offer of the November, 
1933, number of the “State Bar Journal,” four issues of the 1934 Journal, and Bar As- 
sociation dues to December 31, 1934, all for the sum of $5.00. As an additional induce- 
ment, by authority of the Executive Council, there was included in this letter a pardon 
from delinquent dues for all previous years. 

On October roth this letter went out to the chosen list of one hundred lawyers, 
covering practically every county in the state, and this was followed at frequent intervals 
by a second, third, and sometimes a fourth letter. All told, the committee wrote and mailed 
some three hundred letters. 

Of course a drive of this sort can never be more effective than the recipients of 
the letters are willing to make it, and it is with regret that the committee must report 
that a majority of the lawyers written to have not as yet responded by even an acknow- 
ledgment of the letters from the committee. In all we have had direct response from 
twenty-seven of a list of approximately one hundred, and we have been credited by the 
Secretary and Treasurer of the Association with 85 memberships and dues paid for the 
year 1934. This list of new members credited to the activities of the committee is in 
addition to the large list of memberships who constantly keep their dues paid and for 
which the committee claims no particular credit, but the efforts of the committee have 
brought the 85 members and $425.00 added to the receipts of the Treasurer and a corre- 
sponding stimulation of interest of this group in the affairs of the Association. 

It is the belief of this committee that the “Bar Journal” being ably edited under 
the supervision of Mr. Stanley is a valuable contribution to the welfare of the Bar of 
Kansas and that our appreciation of it should compel us to maintain its publication. 
We encountered a variety of excuses for not maintaining membership in the As- 
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sociation but, after all, we are inclined to believe that we rely too much upon the Sec- 
retary and Treasurer to maintain the membership, and that most of the excuses given by 
those who do not belong could be overcome and the membership greatly increased from 
year to year if one lawyer in each county or judicial district would seriously interest 
himself in this matter and at the beginning of each year visit the lawyers of his district, 
call by telephone, or write them a letter soliciting the prompt payment of the annual 
dues. Perhaps if every lawyer here at this time would see to it that the dues of him- 
self and his associates are promptly paid at the beginning of the year and call it to the 
attention of a few other lawyers with whom you may come in contact, our membership 
would become more stable. This of course you could do if the matter is on your mind at 
the beginning of the year. 

Your committee regrets that it has not been able to accomplish more and perhaps in 
another year such a committee can do better. We are sure it will if the lawyers of the 
different localities throughout the state will take just a little more interest in seeing that 
the work is accomplished. 

Respectfully submitted, 
Albert Faulkner, 
Chairman Membership Committee. 


Mr. Fautconer: I move the adoption of the report. 

(Motion put and adopted.) 

Presipent Cuatuis: The next upon the program is an address by Mr. Richard 
McIntire, of the Washburn Law School. 

(For Mr. MclIntire’s address see page 29.) 

Presipent CHALLis: The next upon the program is the report of the Committee on the 
Selection of Judges, by Mr. E. R. Sloan: 


Report of the Committee on the Selection of Judges 


Your committee on Selection of Judges report as follows: 

This subject has attracted the attention of all persons interested in government since 
the inception of a judicial system. At times the interest is acute and members of the bar 
who ought to be most concerned give it active attention and then forget about it and 
let political manipulation take its natural course. Lawyers are as prone to discuss the 
subject as the average citizen is to discuss the weather, and do as little about it. 

Under the American system four methods of selecting judges have developed: 

First: Appointment by the chief justice of the supreme court. 

Second: Appointment by the chief executive. 

Third: Election by the legislature. 

Fourth: Election by the people. 

The appointment by the head of the judicial branch is the English system under 
which all judges of courts of record are appointed on the recommendation of the Lord 
Chancellor. This system prevails in New Jersey in respect to the Courts of Chancery 
where seven vice chancellors of that court are appointed by its head, the Chancellor. 
This method of selecting judges, however, is foreign to the political practices of the 
American people and consequently it has met with disfavor. 

The method of appointment by the chief executive is employed by most foreign 
governments in selecting their judges. In the United States it is the one prescribed by 
the Constitution for the selection of federal judges. The record made by the federal 
courts, especially the Supreme Court of the United States, is the best argument that can 
be made in favor of the system. No lawyer can read the history of the Supreme Court of 
the United States without feeling a profound respect and admiration for the men who 
have presided in that high tribunal. The history of this court also reveals that care has 
been taken by the chief executive, as well as the senate in performing its function, in 
the selection of men of great ability and character to occupy this bench. This system, 
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however, does not appear to be satisfactory to the several states. At the present time only 
five states follow this method in the selection of their judges. 

In the early formation of the state government in several of the states, judges were 
selected by the legislative branch of the government and this rule prevails today in four 
states. This system, we think, considered from the standpoint of insuring an independent 
judiciary or of selecting men best qualified for the position, has little to recommend it. 
In the states where it is used, reports indicate that in general men of good character and 
legal ability have been selected. 

The selection of judges by the method of election has been adopted in thirty-seven of 
the states and it appears to be the popular method of selecting judges. The argument 
has generally been made that the judiciary has the important function of passing upon 
the constitutionality of legislative measures of a political and social character and that 
for this reason it should be held responsible to the people. We can appreciate the basis 
of this position but it is difficult to hold that it is not mistakenly taken. Judges are 
not the representatives of the people in the same way as those composing the legislative 
and executive branches. It is of the essence of the function of a judge to oppose the 
will of the people as represented by a majority when that will proposes action in viola- 
tion of constitutional provisions and especially those for the protection of individual 
rights and liberties. It is probably useless, however, in this report to advance the argu- 
ments on this subject. We are, or should be, familiar with them and with the results 
attained. 

The change from the appointment by the executive to the elective method of select- 
ing judges appears to have grown out of the opposition to life tenure. When the states 
began to fix a term of years for the service of judges the method of election rapidly 
developed. This method was first adopted in Mississippi in 1832, and 1845 New York 
altered its constitution to give to the people the choice of judges and this change received 
widespread approval. It advanced in no less than seventeen states in the following eleven 
years and at the beginning of the Civil War this method stood in nineteen of the thirty- 
four state constitutions. New York made an effort in 1915 to change the method of 
selection of judges but failed, and since that time few attempts have been made to take 
from the people the right to select judges. 

From this it will be seen that thirty-seven of the forty-eight states select their judges 
by popular election. Maine, Vermont, Massachusetts, Connecticut and New Jersey select 
their judges through appointment by the governor. In South Carolina, Virginia, Rhode 
Island and New Hampshire judges are appointed by the legislature. There are some 
minor exceptions to this statement wherein the judges of certain courts are appointed. 
However, this states the general method and is sufficient for our purpose. 

Students who approach the subject of selecting judges from a theoretical or general 
standpoint are substantially agreed that the method of selection through appointment by 
the chief executive and approval of the senate is best adapted to securing the double ob- 
jective of an independent judiciary and judges of assured competence in respect to their 
technical and personal qualifications. It is agreed, however, that there is little or no proba- 
bility that the states can be induced within a reasonable time to adopt this policy. The 
Committee on Judicial Selection in its report to the conference, American Bar Associa- 
tion, July 7, 1924, started with the assumption that efforts to improve conditions in the 
United States with respect to the selection of judges, if they are to have a practical char- 
acter, must be directed toward the betterment of the method of selection by popular vote 
rather than in seeking to have that method supplanted by any of the other methods. The 
weakness in the method lies, we think, primarily in the injection of the general primary 
into our elective system. Under the present system there is no means of selection. We have 
only the opportunity to choose between self-constituted candidates. Such candidates may 
adopt any issue which may appeal to the voters, even though it be wholly foreign to the 
functions of a judge. 

During the last few years attempts have been made to formulate a method for the 
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selection of judges which includes to some extent all of the methods herein stated and 
some progress has been made along this line. 

In California a plan has been evolved by the bar of San Francisco which applies only 
to the large counties and has been submitted as an amendment to the Constitution. This 
plan provides that in case of a vacancy in office of a judge of the Supreme Court that not 
more than three candidates are named by a nominating committee composed of the chief 
justice, the presiding judge of the appellate division in the judicial district where the 
vacancy occurs, and a member of the state senate from that district. These names are 
submitted to the governor, who makes the appointment. The appointee serves for a pe- 
riod of four years and at the election succeeding the expiration of his fourth year in 
office, if he files his declaration of candidacy, his name goes on the ballot and the people 
vote on the question of whether he shall be retained in office. If he receives a majority 
of the votes cast he serves for a full term of six years; if not, his office is declared vacant 
and his successor is nominated and appointed in the same way. 

The Cleveland bar has proposed a plan very similar to that of the San Francisco bar 
in the selection of judges for the state of Ohio. 

Georgia has probably taken a step in this direction which is in advance of any prog- 
ress made by the other states and the Georgia plan appeals to the members of your com- 
mittee as a satisfactory plan for the selection of judges for the state of Kansas. 

This plan is in the nature of an amendment to the Constitution and for your informa- 
tion we are attaching to this report a copy of the constitutional provisions of the state 
of Georgia. 

The plan provides that at the general election next before the expiration of his term 
each judge of the supreme court, and the inferior courts, who desires to serve another 
term, must be approved by the people. His name shall be placed upon a separate ballot, 
without political designation, with the question printed thereon: “Shall this judge be 
continued in office?” If a majority of those voting in the general election vote to retire 
the judge, he shall be retired at the expiration of his term. Otherwise, he shall be com- 
missioned for another full term. It is provided that in the event of a vacancy occurring 
in the supreme court it shall be filled by the governor, with the approval of the senate, 
from a list of five lawyers nominated by the members of the bar of the whole state in a 
secret ballot held for that purpose under rules and regulations of the Judicial Council. 
Likewise, if a vacancy occurs in the office of a district judge it shall be filled by the 
governor, with the approval of the senate, from a list of three lawyers nominated by the 
members of the bar of the district. 


It will be noted that this plan attempts to preserve the independence of the judiciary 
and to select talent fitted for the position. The judge appointed to office under this system 
has the approval of the bar, the executive and the legislative, and in addition thereto he 
must, on the expiration of his term, receive the approval of the whole people. He is re- 
lieved of making a campaign against “whosoever will may come” and is measured alone 
by his own record as a judicial officer. 


The committee is of the opinion that the Georgia plan should be adopted so far as 
applicable in Kansas and that a suitable constitutional amendment should be prepared 
and submitted to the legislature embracing this plan. 

Certainly there is no more important responsibility of the citizen than that of select- 
ing the members of the judiciary. It exercises a power over the affairs of government 
peculiar to our system. The decisions of courts are not always in accord with popular 
opinion and they should not be. It is for the judiciary to preserve the constitutional rights 
of the individual, as well as the rights of the sovereign state. The judge on the bench 
should be removed as far as possible from political and selfish influence and his tenure 
of office not jeopardized by being compelled to make a campaign against one unqualified 
for the position. 

Your committee recommends that a committee be appointed to prepare a proper 
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amendment to the Constitution for the selection of judges in accordance with the plan 
suggested herein. 


Respectfully submitted, 

E. R. Stoan, Chairman 
W. D. JocHems 
Cuas. D. Wetcu 


Voice: I should like to know a little more about the “Georgia Plan.” 
Mr. Stoan: The “Georgia Plan” provides that the primary vacancies shall not be 
filled by ballot. The members of the bar of the state select five names by secret ballot. 
The Governor names one of the five, subject to the approval of the Senate. He is ap. 
pointed for six years. At the expiration of the term, if he desires to remain in office, he 
files a declaration, and his name goes on the ballot with the question: “Shall this judge 
be retained?” and the people vote solely on the question whether that judge shall be 
retained in office. If he is not retained, then another appointment is made; if he is re- 
tained, there is another six-year appointment made. Vacancies are filled in the same 
way. This has not been put into practical operation. The amendment has been adopted. 
It has met with approval nearly everywhere it has been brought up. 

“116. The qualifications, terms of office, and compensation of all members of the 
General Court shall be fixed by the General Assembly, but no judge’s salary shall be de- 
creased during his term, and the terms of the members of the Supreme Court shall be 
not less than ten years, and of the superior courts not less than six years. No judge shall 
receive any fee or remuneration other than his compensation and expenses; provided, 
the General Assembly may require any county to supplement the salary of any judge. 

“117. At the General Election next before the expiration of his term, each judge of 
the Supreme Court and of the superior courts who desires to serve another term must 
be approved by the people. His name shall be placed upon a separate ballot, without 
political designation, with the question printed thereon: ‘Shall this judge be continued 
in office?’ If a majority of those voting in the general election vote to retire the judge, he 
shall be retired at the expiration of his term. Otherwise, he shall be commissioned for 
another full term. Provided, the judges of the superior courts shall be voted upon only 
in their respective districts. 

“118. When a vacancy occurs in the Supreme Court, it shall be filled by the gov- 
ernor, with the approval of the senate, from a list of five lawyers nominated by the 
members of the bar of the whole state in a secret ballot held for that purpose under such 
rules and regulations as the Judicial Council shall prescribe: provided, not more than 
one lawyer shall be nominated from the same judicial district for any one vacancy in 
the Supreme Court. 

“r1g9. When a vacancy occurs in the superior courts, it shall be filled by the gover- 
nor, with the approval of the Senate, from a list of three lawyers, nominated by the mem- 
bers of the bar of the district where a vacancy occurs, in a secret ballot held for that 
purpose under such rules and regulations as the Judicial Council shall prescribe.” 

Mr. ALLEN: What happens in the case of an appointment? 

Mr. Stoan: That is why it was suggested that our committee work out a satisfactory 
amendment. There are some things that would have to be taken care of. 

Mr. Ratner: How would the names of the five men be selected by the bar? 

Mr. Stoan: By secret ballot. 

Voice: I would like to inquire whether adoption of the report will mean the ap- 
proval of the method; or that a committee be appointed? 

Voice: I would suggest that the justices of the Supreme Court be appointed by the 
governor, and that four names be suggested by the district judges of the state to the gov- 
ernor, and that the governor appoint one of the four. The report was that a secret ballot 
be taken. 

Mr. Ratner: I would like to suggest to the committee that they amend their motion 
so that the matter would be referred to a committee for the drafting of a bill and its 
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esentation to this Association, before it is presented to the legislature. As I understand 
the motion the bill will be approved and presented to the legislature in January, which 
would be before such a bill could be considered by this Association. The Georgia plan 
may be all very fine; but I don’t believe that this Association should go on record as 
approving so radical a change without giving it more thought. In the present state of 
the motion, I would have to vote against it. Perhaps if we were given an opportunity 
to further study the situation. I make that suggestion to the chairman of the committee. 

Mr. Stone: I don’t know whether you have noticed, but we have had papers here 
on the unauthorized practice of law, changes in the criminal law, uniform laws, and a 
new corporation code. Now those subjects have been selected by the National Bar As- 
sociation to be suggested to every state and local bar association for consideration. They 
were selected as being outstanding and upon which there should be unified action by the 
bar of the country. This is one of those outstanding topics. The selection of the judges of 
the country has very much to do with our welfare. I am in favor of Senator Ratner’s 
suggestion that we do not get too radical; but if we do not act now so that the matter 
can be presented to the next legislature, then you are postponed to the legislature of 1937. 
I make a motion that we adopt the report of the committee, and that that committee 
cooperate with the officers and executive committee of the association and work out 
a plan for the Executive Committee to present to the legislature. I do not believe that 
is too hasty. We have got to depend on our committees in such an important matter 
as an amendment to the Constitution. I think that such a commitee should be created 
by adding to it the officers and executive committee of this Association. I think it 
would be better for our judges to be selected by appointment rather than general 
election, and the Bar Association, under the Georgia Plan, are the primary nominators 
of the man who will sit. I move as an amendment that the committee be authorized and 
directed to confer with the officers and executive committee of this Association, who 
will draw the proposed amendment. 

Mr. A. C. Wirson: Generally speaking, I want to add my entire approval to the 
suggested plan. It has been my pleasure and my misfortune to have served on committees. 
I know that any committee which is authorized to draft such an important matter as an 
amendment to our Constitution, which will change altogether one of the most important 
functions of the government, would like to have all defects, as much as possible, pointed 
out, and it seems to me that here there is one defect which is fatal, and will cause the sug- 
gested plan to fail to reach what we want, unless there is some definite plan laid down in 
the amendment. Now we have a report of a committee here on the membership, where these 
gentlemen acted in absolute good faith and on important matters. The committee said 
that they sent out important letters to all members of the bar asking for the simple 
matter of reporting whether or not they would become a member of the Association, and 
they heard from twenty-seven in the State of Kansas. Now, if it is up to the members of the 
Bar of the State of Kansas to suggest five men, one of whom is to be appointed as Justice; 
how are you going to get the members of the bar to make the suggestion? I am pointing 
out to the committee the importance of drafting something definite whereby the lawyers 
will be compelled to make such nominations. 

Voice: I direct an inquiry to what the political effect would be. It seems to me that 
we should hesitate to write into our Constitution something adopted by another 
state which has not had proper experience. It seems to me that the present standard 
of our judiciary is such that it is not necessary to take any such stand as is sug- 
gested. I have my personal idea about it, which would be a non-partisan judiciary 
elected at the polls. I don’t think that such a method as outlined would be practicable for 
the reason that I cannot conceive of any Judge of any Supreme Court that would 
ever be defeated on the question of whether he should be removed. There are voters who 
don’t care anything about the Supreme Court, and might go out and vote against a man 
who was thoroughly qualified. I think that the attorneys in each community should have 
the sole selection of the judges in the district. I don’t think the Bar Association should go 
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on record, as a body, asking the legislature to make such a radical amendment. | say 
this in spite of the fact that they did not select me on the Supreme Court last year, | 
think the amendment and original motion should be defeated. 

Mr. Stanvey: I had occasion last year to make a rather cursory examination of the 
question of the selection of judges in this state. The bar of this state may not realize it, but 
speaking in round numbers, practically fifty per cent of the judges in Kansas have been ap- 
pointed. Following the record of those judges who have been appointed, the electors have, at 
the next election, with very few exceptions, returned that judge to office. So, as a matter 
of fact, the step recommended by the committee is not so far afield from the system 
under which we are operating, except in completing eliminating politics, and getting 
nominations from a source where knowledge can be best obtained, and eliminating the 
opportunity for any purely political appointment, and getting away from the one thing 
which every lawyer in the state knows is the worst thing that can affect the judges. How 
can the judiciary be independent when, at every election, they must go out and pander 
votes and spend money for re-election—and then say that the judiciary is independent. 
Now there are instances here, not so far in the past, where men wholly and completely 
incompetent have campaigned for the Supreme Court of this state, and very nearly have 
been successful. It took the combined efforts of this Association to keep those men from 
winning. We are trying to create a system which will enable a judge who sits on the 
bench, who is conscientious in doing his duty and has been selected on account of his 
qualifications, to sit there as long as he wishes to be judge. He gives up his practice, and 
why should it not be for life, if he makes good, and if he is doing his duty in the way 
the bar and the people think he should? It will mean that he will have to go back to 
the practice, if he does not. It is all wrong, and we all know it is wrong; and I say, just 
as Mr. Stone did—Why should not the bar, charged with the responsibility of creating the 
things that we are supposed to be specialists in, go ahead and suggest the thing which we 
know will eliminate the undesirables. I say this because I have watched the work of com- 
mittees. When we have delegated a job to a committee, I have watched them meet day 
after day and give it their best thought and attention to arrive at the best result. Why 
should we not charge the committee and the Executive Council with the responsibility of 
suggesting the thing which we lawyers believe to be the best thing? You overlook the 
fact that the legislature is the arbiter of whether this shall go through. All we can do is to 
put before the legislature what we think is the best remedy; and it seems to me that Mr. 
Stone’s suggestion, that if there is in this the basis of what the lawyers know is wrong, 
and the correction of it, we should have no fear of presenting, through our committee 
and officers, what we think is the remedy. 

Mr. Hecter: The first legislature to which this matter is submitted, will not act 
upon it. I have served in the legislature and have observed that each legislature contains 
men who have been members of previous legislatures. These measures have to be passed 
on by two or three legislatures before they are enacted into laws; and that is particularly 
true of constitutional amendments. We cannot go about it in any better way than to get 
it before the legislature immediately. It is only necessary that we present this matter to the 
legislative body after giving it our best thought, and, as Mr. Stanley says, the legislature 
will do the amending. I think this matter should come before the next legislature. I have 
no hope whatever that the first legislature to which this is presented, will pass it. We 
are just losing time if we do not get it before them at the first opportunity. 

Mr. Campsett: I do not know whether I ought to say anything on this question, or 
not. I have thought about it a good deal myself, and have some ideas about it; and I 
want to make this suggestion: What is the matter with the present method of the selec- 
tion of judges? It is the most simple; it is the least liable to skullduggery, and less liable 
to mismanagement than the selection of four names by an association of lawyers. There 
is too much jugglery in all these schemes, and there is more juggling in this Georgia 
scheme than any I have heard of before. Why should a bar association have anything more 
to say than the people of the state as to who their judges shall be? There are a good many 
pretty fair lawyers in the state who do not belong to this Association, and if they do, it is 
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only by sufferance because according to the reports of the Secretary and Treasurer, there 
are a good many recognized in some way as members of the bar and as members of this 
Association, but they don’t pay any dues, and we don’t know how many will drop out 
within a year or two, and not pay anything at all. This is not the first bar association we 
have had in Kansas. I belonged to a State Bar Association long before this Association exis- 
ted. Justice Horton and I organized a bar association in an early day. It got along all right, 
and we had a hundred and twenty-five members. I remember that Judge Horton objected 
to several that belonged to the association, and he got up a scheme to appoint a committee 
to select the members of the association. It was appointed, and they selected a hundred 
and twenty-five names; but they shut out three applicants who wanted to belong to the 
organization. On of them, I think, was elected as Judge of the District Court. We had 
some pretty good men in our organization, and I remember a remark made one day 
when we had up the scheme for discussion as to what the legislature ought to do about 
making a law different from what we had already, in regard to selecting judges. I re- 
member a remark that Judge Brewer made at that time: “It don’t make any difference 
what we agree to. If we agree to anything and send it up to the legislature, it will be 
voted down.” You can’t get the legislature to adopt a constitutional amendment, to submit 
any such proposition or any other proposition proposed by lawyers. Whenever you send 
up anything that interferes with the right of individual voters of the state, as to how this 
state shall be run, I don’t care how many members there are in this great body of lawyers, 
they will shove it out the window. Now, we have a very capable way of selecting judges. 
We have a four-year term. They are voted for at the general election when the state 
officers are elected, and up to this time the people of the state are pretty well advised about 
their lawyers, and they are pretty well fed up on ideas of who is competent to be 
judge. I don’t think there is a state in the Union that has a better set of judges anywhere 
—in the District Courts or the Supreme Court—than Kansas has had, ever since I have 
known of them. They are all elected for more than one term, and with one or two 
exceptions they have never been charged with anything in the way of incompetency or 
dishonesty. Some of them have become sick and decrepit; but if you look over the history 
of Kansas there is no community that has been better served than under our system. 

Presipent Cuattis: In answer to the question of “What is the matter with the elec- 
tion of judges?”—it is the damnable primary election law. The question before the 
convention is on the substitute motion; that the matter be referred not only to a special 
committee selected by the President; but also to the Executive Committee and officers 
of the Bar Association. 

(Motion is put, and the substitution motion is declared carried.) 

PresipentT CuHatuis: This concludes our program for this morning. The convention 
will stand adjourned until 2:00 p. m. 
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Convention is called to order at 2:00 p. m., by the President 
PresipENt Cuattis: We will now have the report of the Secretary, by Mr. Stanley: 








Report of the Secretary 


Mr. Stantey: Now included in this report, I want to make a report on behalf of 
the Executive Council; that during the past year, in dealing with the necessary affairs 
of the Association, they have held three meetings; and at this time they move the admission 
of the 140 new members, which have been approved by the Council, and whose names 
are included in the report. The list is so long it will not be necessary to read them at 
this time. 

The Executive Council makes the following report: That the Bar Association of 
the State of Kansas recommends to the Supreme Court of Kansas the adoption of a rule 
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providing that where disbarred attorneys are requesting reinstatement, that the applica. 
tion be referred to a Commissioner to examine and make report to them, and that no 
action be taken unless such Commissioner and the Board of Law Examiners make such 
recommendation. 

I do not believe that any member of this Association, unless he happens to have had 
some connection with the Committee on Grievances or is a member of the Board of 
Examiners, realizes the difficulties in handling complaints against attorneys. Most of 
these complaints are taken care of by the Grievance Committees; but when these have 
developed into a disbarment, strange as it may seem, some of these attorneys are back 
again in the practice of law within a short time. It appears that the usual procedure of 
being reinstated is for the attorney who secks reinstatement, after he has committed 
perhaps not one offense against the morals and ethics of the bar, but a number of offenses 
which the Bar Association has found flagrant enough to bring evidence sufficient to war- 
rant a disbarment—then the usual proceeding is for him to go around with a petition, 
and with the influence of some good friend of his, goes around to the members of the 
local bar, who sign it because they don’t think enough about it, or because every one 
else signs up. Then this same lawyer proceeds to make very uncomplimentary remarks 
because the Supreme Court has reinstated this lawyer, because they know that he will be 
back at his old tricks again. The Supreme Court is not to blame for that; for when they 
are confronted by a petition from most of the members of the bar where he practices, how 
can you expect the Supreme Court to do more than accept the circumstances upon the 
face of it, as far as the evidence is concerned, and accede to the petition for reinstate- 
ment? Such criticism is not justified by reason of the very acts of the lawyers in that 
particular locality. Now there is a reason for that. The Council has investigated that, 
and perhaps one of the reasons is that the average lawyer, when confronted by such a 
petition, is kind hearted, and the very man who secks reinstatement presents the petition, 
and he hesitates to say “no.” 

Hence, the recommendation of the Executive Committee is that the Supreme Court 
appoint some individual to make an investigation and report, in order to arrive at the 
true facts, or something commensurate with the facts and circumstances involved, in- 
stead of having a blanket petition come up to the Supreme Court, placing them in a 
position where it is necessary for them act upon that alone. The Executive Committee 
believes that this should be submitted to the Association, and that it is too important to be 
acted upon without due consideration by the Bar Association; but the Executive Com- 
mittee cannot see why any man who has been disbarred should be reinstated until an 
investigation is made by someone appointed by the Supreme Court and a recommenda- 
tion made not only by the Master, but by the Board of Examiners. 

I move the adoption of Secretary’s report, and the report of the Executive Committee. 

(Motion is put and carried.) 

Mr. Stanuey: I move that the recommendation of the Executive Council, that the 
Supreme Court appoint a Commissioner to investigate petitions for reinstatement, and 
that no one be reinstated without the recommendation of the Commissioner and the 
Board of Law Examiners, be approved. 

(Motion put and carried.) 

Mr. Staniey: I want to make a further report for the Committee on Publications. 
I have this to report with reference to the Bar Journal. These figures are not exactly 
accurate, due to the fact that the audit was made as of May 8th. As far as the report is 
concerned, we have procured advertising in the amount of $524.00. That represents cash. 
There are some other advertising items which we will be able to work out—for instance, 
the advertising of the Lassen Hotel which has been carried will be worked out. The 
expense of printing the Bar Journal is $1,480.34. That does not represent the actual cost 
to the Association. One issue contained some mistakes that were of a rather flagrant 
nature, I must confess. They offered to print it over, but I got them to present a rebate. 
I thought all of you people would read it, but I thought it was more necessary to get a 
rebate, than to get an absolutely correct printing. If we can secure a little more adver- 
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tising, there is no doubt about being able to carry on the Bar Journal. Outside of the 
printing bill—and that means simply the bill that comes from the printer—there isn’t 
one cent of expense imposed on this Association. In every way it is all done as a matter 
of interest—or whatever you want to call it—to try to build up the Association through 
this Bar Journal. There is a little more interest this year than there was last year, in 
trying to make the Bar Journal a success. It is still too heavy a burden. If I have to 
carry this work on for another year with no greater help from the Association than I 
have had, it will be an utter impossibility. This thing of being editor of the Bar Associa- 
tion Journal, secretary of the Association, printer’s devil, business manager, and advertising 
solicitor, is just a little too much; but it can be done if the members of the Association 
get busy and feel that this is their Bar Journal, and will write in, contributing such 
things as they feel will be interesting. I sent out cards for new items. I did not receive any 
better response to those than Mr. Faulconer did for his memberships. If you know of 
something of interest in your particular locality, send it in. I can’t know what is going 
on over the state unless you men have enough interest to send the items in. 

With reference to case notes; Mr. Siefkin has carried that on alone until recently we 
have had the assistance of Mr. Moreau, who is able to do anything from editing the Bar 
Journal to annotating the Code. 

Now, in closing, I will say this: We have the Bar meetings; you have members of 
your local bar associations who have written papers which have been of value to you in 
your own particular community and to your own bar association. A great deal of time 
and study has been spent on them. Send them in. Why should only your own particular 
local association have the benefit of them? Why not the Association as a whole? If you have 
something on which you have put in time and research, it is of value; send it in. If there 
is not more material on hand than I have been having in the past, it will certainly be 
published. It is hard work to try to put out a Journal that will meet all the interests of 
the Association. We have had very favorable comment from the outside, from other Bar 
Associations, and from the American Bar Association; but we can’t keep it up unless 
you feel that you are as much an editor of that Bar Journal as I am, and act accordingly. 

Presipent Cuaruis: The modesty of Mr. Stanley prevents him from taking credit 
where credit is due. Maybe you don’t know it; but this is the best Bar Association Journal 
that has ever been sent out. I was discussing it with Fred Dumont Smith, and he wanted 
to know why the boys don’t send in accounts of interesting cases. We can help Mr. 
Stanley very much, and help each other by making it a readable magazine by occasionally 
sending in something in a lighter vein. 

Presipent Cuaruis: The next upon the program is a discussion of the Lawyer and 
His Participation in Political Affairs, by Clayton E. Kline: 

(For Mr. Kline’s address see page 24.) 

Presiwent CHatuis: The next is the report of the Memorial Committee. 

Mr. Eustace Smitu: Because of their particular position we will have some very 
brief memorial addresses for our past President and the four District Judges who have died 
during the past year. In that connection, let me say that your committee’s duty in this 
instance is difficult to fulfill. I wrote to lawyers in every county in Kansas, to find the 
names of lawyers who had passed away during the year. I have received replies in not to 
exceed five per cent of the cases. I finally wrote to the clerks of the district courts in the 
one hundred and five counties in Kansas, and received immediate replies from all of them. 
I want to praise the clerks of our District Courts, and condemn the profession for its 
failure to respond. 
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Report of . Memorial Committee 


Mr. Presipent anp Members or THE Bar Association or THE State or Kansas: 

It is the unfortunate duty of your Memorial Committee to report to this convention 
the names of those members of the Kansas Bar who have passed to their ultimate reward, 
The list, unfortunately, is long, and the past year has taken more than its usual annual 
toll from our profession. 

It would be impossible in the brief time allotted for this report to set out the 
achievements of all of our members who have gone beyond. It is most fitting, however, at 
this time to call the particular attention of the convention to the death of four of our 
most distinguished District Judges: 

Judge W. A. Jackson, of Atchison, Judge of the Seventh District; Judge George A, 
Whitcomb, Judge of the Second Division of the Third District, from Shawnee County; 
Judge Charles F. Trinkle, Judge of the Sixth District, Bourbon County, Fort Scott, Kan- 
sas; Judge Roscoe H. Wilson, of Jetmore, Kansas, Judge of the 33d District; and Judge W. 
B. Ham, Stockton, Judge of the 34th Judicial District. 

These gentlemen, by their fairness, learning and judicial temperaments, had in each 
instance for many years lent themselves to the successful administration of justice in 
their respective districts, and the Bar of Kansas, and particularly of the districts over which 
they presided will long mourn their loss. 

It is also with great regret that your committee is obliged to report the death of 
the immediate Past President of this Bar Association, the Honorable Gilbert H. Frith, 
of Emporia, Kansas, who passed away at his home in Emporia, Kansas, on the rgth day 
of April, 1934, stricken down in the prime of his life, and at the height of his career, 
at the age of 45. 

The remaining members of the Kansas Bar who have passed away since our last 
Meeting follow: , 

Atherton, Oliver T., Emporia, April, 1933; Beck, John D., Greensburg, April 22, 1933; 
Bowman, Noah L., Garnett, Dec. 2, 1933; Clark, T. W., Pittsburg; Cory, Chas. E., Fort 
Scott, Nov. 6, 1933; Crane, A. E., Topeka, May 14, 1934; Davis, Charles E., Cottonwood 
Falls; Fairchild, Judge Thomas A., Holton, March 2, 1934; Freeze, George D., Good- 
land, Oct. 24, 1933; Frith, Gilbert H., Emporia, April 19, 1934; Harris, Vermillion, 
Wichita, Feb. 8, 1934; Gernan, M. J., Russell, Oct. 24, 1933; Hubbard, Roy, Kansas City, 
Kan.; Ham, W. B., Stockton, April 1, 1934; Herold, Charles H., Seneca, May 3, 1934; 
Hetzer, A. R., Lakin, May 30, 1934; Higgins, W. H., Seneca; Humphrey, H. L., Abilene, 
Nov. 4, 1933; Henderson, David E., Kansas City, Kan.; Jackson, Judge W. A., Atchison, 
Jan. 20, 1934; Jackson, Arthur M., Leavenworth, Oct. 21, 1933; Johnson, F. O., McPher- 
son, April, 1933; Kent, A. M., Pleasanton, Oct., 1933; King, Judge Roswell L., Marion, 
Oct., 1933; Leinbach, Chester A., Onaga, Nov. 10, 1933; Lindley, C. E., Lawrence; 
Lowe, Caroline A., Pittsburg; McWilliams, A. B., Kansas City, Kan.; McCague, Wm. 
Henry, Medicine Lodge, Aug. 21, 1933; Meek Horton, Kansas City, Kan.; Mitchell, J. H., 
Lawrence; Moore, Judge McCabe, Kansas City, Kan.; Neal, A. D., Chetopa; Nourse, 
Norris F., Ellsworth; Oyler, Senator F. J., Iola, Oct. 15, 1933; Porter, Samuel M., Caney, 
Feb. 27, 1934; Quinton, Eugene S., Topeka, April 16, 1934; Scott, A. A., Topeka, Oct. 3, 
1933;Skidmore, Andrew H., Independence, Dec. 21, 1933; Slonaker, Orin, Independence; 
Smith, E. B., Topeka, Feb. 1, 1934; Stafford, Grant, Winfield; Stillings, Vinton, Leaven- 
worth; Stewart, J. H., Wichita; Thomas, A. M., Topeka, Jan. 17, 1934; Ward, John 
Willard, Wichita, May 28, 1933; Ward, W. E. Sharon Springs, May 5, 1934; Whitcomb, 
Judge Geo. H., Topeka, Aug. 20, 1933; Wilson, Judge Roscoe H., Jetmore; Yeager, N. A., 
Augusta, Nov. 21, 1933; Trinkle, Judge Charles F., Fort Scott; Humphrey, James M., 
Fort Scott; Buck, Olin, Topeka; Long, Chester I., Wichita; Wells, R. K., San Juan, 
Porto Rico; Scott, Alfred A., Topeka. 

In calling particular attention to the death of our past President, and the four dis- 
tinguished judges, it is in no wise the intention of the committee to minimize any of 
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the individual members of the bar above listed. Each in his way contributed to the effi- 
cent administration of justice and to the maintenance of those standards of legal ethics for 
which we hope the Kansas Bar Association will always stand. Their passing will be 
mourned by their friends and their associates, and your committee desires to express the 
deep regret of the Kansas Bar at their loss. 


Respectfully submitted, 
Eustace Smitu, Chairman, 
Jupce A. T. Ayers, 
J. E. DuMans. 


GiLBert Fritu 


Gusext Fritu, President of the Kansas State Bar Association immediately pre- 
ceding our present president, passed away on the 19th day of April, 1934. It is my very 
great pleasure to ask Mr. Thomas Amory Lee, of Topeka, his true friend and associate, 
to say a word in tribute to our past president. 

Mr. Lee: Gilbert H. Frith, president of the State Bar Association in 1933, died at his 
home in Emporia of heart disease on April 19, 1934. He was born in Emporia on November 
3, 1889, and was the son of Mr. and Mrs. John Harvey Frith. His father, with whom 
Gilbert was associated in the practice of his profession for several years, was of English 
birth, a graduate of Oxford and a former student of the Harvard Law School. Gilbert 
studied in the Emporia grade schools, graduated from the Emporia High School and then 
took college work at both the Kansas State Teachers College and the College of Emporia. 
Having finished his college work, he then went to Kansas University from which he 
graduated with the degree of Bachelor of Laws in 1912. He returned to Emporia at once 
and entered the law office of his father. In 1914 he was appointed to the only public office 
which he ever held, that of city attorney of Emporia. He held this office five years. 

After the death of his father he became a law partner of the late Henry E. Ganse, 
well known to all Kansas lawyers of twenty years ago, and in later years he had associated 
with him several younger men of promise and ability, including his nephew, Jay Sullivan. 

His practice was general, although he represented many corporate interests including 
Southwestern Bell Telephone Company, The Kansas Electric Power Company, The 
Santa Fe Railroad, The Warren Mortgage Company, and various banks and financial 
institutions. In 1925 he was appointed referee by the District Court of Shawnee County 
in the important fire insurance rate litigation which had begun in 1922 and which in- 
volved several million dollars of impounded rate money as well as the fixing of rates for 
the future. In this litigation all of the stock fire insurance companies authorized .to do 
business in Kansas joined as parties plaintiff in an action to enjoin Frank L. Travis, then 
State Superintendent of Insurance, from putting into effect a rate order. The findings of 
fact and conclusions of law which were made by Frith as Referee in this case were printed 
as an appendix to the opinion of the Supreme Court in Vol. 121 of the Kansas Reports at 
page 811. 

After a number of attempts to enter the American army during the World War had 
failed on account of the heart condition of which he eventually died, Gilbert was com- 
missioned in the Judge Advocate General’s Department, and served until after the end 
of the war. 

In 1933, after years of service on various committees and in minor offices, he was 
elected president of the State Bar Association. 

On May 20, 1914, he was married to Ethel Houston of Wichita, and is survived by 
Mrs. Frith, his two children, Mary Katherine, aged 15, and Houston, aged 11, two sisters, 
Mrs. Alice Sullivan and Mrs. Ernest Ballweg, two nieces, Grace Sullivan and Peggy Ball- 
weg, and two nephews, Jay Sullivan and Carl Ballweg, all of Emporia. 

On Saturday, April 21, funeral services over his body were held at the Church of the 
Sacred Heart at Emporia. During the funeral, various companies with which he had 
been connected as counsel or director, including the Kansas Electric Power Company, 
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The Newman Store, The Warren Mortgage Company, The Panhandle Lumber Company, 
were closed. His funeral was attended by many of his friends in the profession, both 
from within and without the State. They included federal judges, judges of the State 
Supreme Court, the president of the American Bar Association, several presidents and 
other officials of the State Bar Association, and other friends. 

Such are the simple annals of his life. How poorly they reflect the brilliance of his 
mind, the grace and charm of his manner, the warmth of his heart. His frankness was 
a characteristic trait both in the court room and in the counsel chamber. He went at 
once to the heart of the matter in question. It was his habit in the court room to ignore 
facts which he deemed unimportant and to give battle only upon the main issue. At 
times his mind flashed like lightning. The question was answered before it was even 
phrased. 

Gilbert was essentially a friendly man. Probably no man in all the world was more 
loved by his friends or more sought after by men. Those of us who have lived by his side, 
who have shared the delightful hospitality of his beautiful home, who have been wel- 
comed by Gilbert and Ethel as the friends, who have traveled day after day to far places 
with him, know that we will never see his like again. A great gentleman has gone from us. 

Even in the last few years when Gilbert was suffering from the heart trouble of 
which he finally died and when he was not always at his best, he was a dangerous op 
ponent in the court room and a cherished friend in the home. With our sorrow for his 
death there is joy in the memory of the many happy hours we have spent with him. We 
are grateful to the Providence which permitted us to know one who in so many ways 
towered above us. 

His memory will always be one of the great lights in the constellation of the out- 
standing leaders of the Kansas Bar. 

Mr. Eustace Smiru: Shortly before his death, Gilbert Frith prepared and argued 
before the Supreme Court the case of Morse v. The School Board, and I recommend 
to every member of this bar that he read it. Ix will be a joy to you if you have children, 
and a liberal education to any of you. The opinion was written by Justice Burch, whose 
comment is a gem of the English language. Needless to say, Gilbert reversed that case, 
not with an order for a new trial, but with an order to enter judgment for his client. 

Mar. Eustace Smitu: Judge Jackson passed away during the last year, and I will call 
upon the President of this Association, who is familiar with his services. 





W. A. Jackson 


Presipent Cuauis: W. A. Jackson was a loyal friend of mine. He was of a big type 
of man, without nerves, a man of steel; and yet as gentle as a woman. His father was a 
practitioner of success and eminence, a former judge of our District Court, and as soon 
as W. A. Jackson was admitted to the bar after receiving his degree at the Kansas State 
University—in which institution he was captain of the base ball nine—he entered the 
practice of law. He was of that peculiar temperament that the clamor of the court room 
was distasteful to him, and he became the office member of the firm of Jackson and 
Jackson, studying the law and writing briefs, while his father, older and more aggressive, 
became the trial lawyer. He became candidate for District Judge against the then in- 
cumbent and prevailed in the primary, and ran against the same opponent on the inde- 
pendent ticket and again prevailed. In thirty years, as attorney and as District Judge, 
Judge Jackson never lost an election. He had the love and admiration of his fellow 
citizens. You would think that a man who disliked the clamor of the court room, would 
not be attracted by the work of a trial judge. Soon after he went on the Bench I said to 
him: “Will, how do you like your job?” He said: “It is just exactly the thing I have been 
looking for; I sit there without responsibility to anyone except my conscience. They can 
clamor and fight, and I sit there and do what I think is right, and the more they fight 
the more they educate me, and when they have finished I have no difficulty in making my 
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decision as to what I think is right.” At the time of his death he was the oldest active 
judge of the District Court in the State of Kansas, and when we lost him we lost what 
the Atchison Globe denominated, “A good judge and an ideal family man.” The greatest 
tragedy in his life was when his oldest son was killed in the battle of the Argonne. When 
Atchison County lost W. A. Jackson, it lost one of the most delightful and one of the 
most efficient judges any court ever had. 

Mr. Eustace Situ: I will ask Mr. Douglas Hudson to speak of Judge Charles F. 
Trinkle. 


Cuas. F. TrinkKLe 


Mr. Hupson: Charles F. Trinkle, who was Judge of the Sixth Judicial District for 
six years prior to his death, came upon the bench following a most beloved judge, Edward 
C. Gates. Judge Trinkle was comparatively a young man, and I am frank to say that 
the bar of the District, as a whole, felt some misgivings when Judge Trinkle was first 
cevated to that bench; but during the years which he served us, he endeared himself to 
us all by his industry, by his fairness and by his really great learning in the law. After all, 
the Kansas Judiciary has been, as a whole, extremely fortunate, it seems to me, in the 
manner in which the bar, when elevated to the bench, have arisen to the responsibility 
placed upon them. And so, when Judge Trinkle passed away, we in the Sixth District— 
and I am sure the lawyers throughout the State who have practiced in his court—share 
with us the feeling of real and great loss in his passing at such a comparatively early 
age. | do not want to take a great deal of time, but I am very happy to have the oppor- 
tunity of expressing publicly these sentiments which come from the heart personally; for 
he was my dear friend; and which, I know, express the sentiments of all who knew him 
in the high place which he will always hold in our hearts, whom he served wisely and well. 

Mr. Eustace Smitu: I will ask Justice Hutchinson to speak of Judge George H. 
Whitcomb. Although not a resident of Judge Whitcomb’s District, he has had oppor- 
tunity to know him for many years. 

Justice Hutcuinson: I expect a larger percentage of the bar of Kansas knew Judge 
Whitcomb than most of the other judges, because of their frequent visits to Topeka, and 
he having been on the bench there for so many years. His services were very satisfactory 
to the bar of Topeka, and he was a credit to the profession. Some member of the bar 
practicing before him would be better able to respond to this invitation. I have lived in 
Topeka for many years, and had the greatest admiration for this wonderful man who 
presided over the Second Division of the court at Topeka for almost twenty-five years. I 
know his uprightness and splendid moral character have left a deep impression on all 
who have had the privilege of knowing him. 


Roscor H. Wiison 


Mr. Eustace Smitu: We also have a memorial of Judge Roscoe H. Wilson. I desire 
to say a word before calling on a member of the bar of his District. He presided over the 
district in which is the town in which I was born. He was, I think, the ablest judge in 
the trial of a lawsuit—and I say “lawsuit” in distinction from equity cases—that I ever 
knew in my life. Unfortunately, I have to say that he was not so good in equity cases. I 
had arranged with W. H. Vernon, Speaker of the House of Representatives and a lawyer 
of Larned, to make a tribute to Judge Wilson, but unfortunately he is not here. I will call 
upon Mr. Gerry Wilson, County Attorney of Edwards County. (Mr. Wilson is not 
present.) Needless to say, in an early day, my father, who was a rather distinguished 
lawyer out in that country at that time, maintained several of what he called “country law 
offices,” and Roscoe Wilson was his partner in the Jetmore office. Governor Allen ap- 
pointed Judge Wilson, largely on the recommendation of my distinguished father. No 
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one has regretted that appointment. He was re-elected without opposition in the primaries, 
and was elected every time he ran. His loss will be mourned in western Kansas for 
many years to come. 









W. B. Ham 


Mr. Eustace Smiru: I am going to ask Senator Glenn to say a word about Judge 
W. B. Ham. ‘ 

Mr. Ginn: I came to western Kansas about the same time he did, in about 1887, 
and I have been in his court, but I suggest that Justice Dawson, who practiced law in that 
District, and who knew him very well, is better qualified than I am to tell you about him. 

Justice Dawson: It has been my privilege to have been an acquaintance of Judge 
Ham for some forty-three or forty-four years—since about 1890 or 1891. I cannot say 
much about Judge Ham as a judge, but I can tell you something about him as a lawyer, 
First of all, Judge Ham was a lawyer. He was, I think, as handsome a man forty years 
ago, as there was at the Kansas bar at that time, or since. He was a large man, with dark 
hair, black eyed, finely proportioned, and with a voice as musical as the voice of Cal 
Malloy. I never knew a man or a lawyer who had a finer approach in the presentation of a 
case to a jury, or could approach a jury in such a way that the jury would say, “Well, 
there is one honest lawyer.” He was a good lawyer, but he was especially a man of fine 
character. He competed in his day with the giants of the bar in northern Kansas, and in 
that school he won his position as a lawyer. He came to the legislature during the “reform 
days,” and again, on account of that handsome and persuasive manner, and musical 
voice that reflected his character, he won the confidence of his associates. It was my lot 
to have the privilege of causing him to have some state recognition. In a moment of 
weakness, I was lured away from the law for six months to be private secretary to a 
certain Governor of Kansas in the brave days gone by, and upon my recommendation, 
Governor Stubbs appointed Judge Ham a Regent of the State Normal School. He was 
then in the full flower of his abilities. He came down to Emporia to supervise the con- 
struction of a building. There was a long pipe—as long as from here to that wall—and 
he stepped on it and it turned, and he fell and struck his head. The doctors warned him 
that he would have to abandon the practice of law, and his wife saw to it that he did so. 
She obeyed the injunctions of the doctor for about ten years. In 1920 he had 50,000 bushels 
of wheat as his landlord’s share. Well, time went on, and he was still staying out of the 
law business; when the news came to Topeka that there was a vacancy in the judgeship 
in the Thirty-fourth District; but there wasn’t a lawyer in the district who had voted for 
the Governor. The Governor said it didn’t make any difference who he appointed, for 
he didn’t have any friends up there, and all at once someone said there was one lawver 
who had voted for him, and that was William B. Ham—and he was appointed. So it 
happened to come to Judge Ham a lot in life as District Judge; and that fine character 
served him well, and I am proud to have been his friend, and proud of the opportunity 
to give these more or less rambling remarks in respect to his memory. 

Mr. Eustace Situ: In closing my report it seems to me appropriate—although I 
am not a fatalist—to give you gentlemen a little story that is an old Oriental fable. Many, 

many years ago, perhaps more than a hundred years ago, the Sultan of Damascus was 
lounging in what might have been his lounging room, when his favorite nephew came to 
him and said: “My Uncle, I desire the fastest horse in your stable; I must go to Bagdad 
tonight.” His uncle said, “My son, what is wrong?” The boy said, “While I was walking 
in your garden this evening I met Death, and Death raised his hand at me in a threat- 
ening gesture. I must flee.” The Sultan said, “Not only shall you have the fastest horse 
in my stable, but I will see that you have relays, so that you may go to Bagdad immed- 
iately.” In thinking over the matter the Sultan became disturbed, and walked out into 
the garden himself, where he also met Death. He said to him, “What do you mean by 
threatening my nephew?” Death said, “I have not threatened your nephew.” The Sultan 
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replied, “The boy said that he met you in the garden here, and that you raised your 
hand against him, as if to take him.” Death replied, “I did not. I saw the young man and 
recognized him, and I raised my arm in surprise that he was still here, for I have a 
rendezvous with that young man in Bagdad tonight.” 

Mr. W. M. Grenn: Mr. Chairman, I offer the following resolution: “Resolved that 
the Kansas Bar Association commends most highly the splendid addresses delivered 
yesterday at our meeting by our President, Honorable J. M. Challis, and by Honorable 
S. M. Brewster, on the general subject of the improvement of our criminal procedure, 
which has become so antiquated as to provide a harbor for the protection of criminals, 
rather than a method of protecting society against crime. We urge our new officers, and 
especially the Committee on Amendments to Laws, to make every effort possible to get 
some of their suggestions enacted into laws by the next legislature, particularly with refer- 
ence to the statute that prohibits comment on the defendant's failure to testify, and the 
right of the jury to consider the fact of such failure.” 

Vice Presipent Hupson: I suggest that this be referred to the Committee on Resolu- 
tions, for their consideration. 

Vice Presipent Hupson: We will now have the report of the Committee on Amer- 
icanization and American Citizenship, by Mr. Payne Ratner: 


REPORT OF THE PROCEEDINGS 


Report of Committee on -Americanization 
and (itizenship 


Your committee on Americanization and Citizenship has worked throughout the 
year with the Kansas Committee of the American Bar Association on American Citizen- 
ship as if both committees were one unit. The work assigned to both committees was 
of the same nature and the same individual happened to be chairman of both committees 
so that by combining the efforts of both committees duplication was avoided and greater 
energy was placed behind the work. Following is the report and recommendations of 
both committees acting as a unit. 

During August, 1933, soon after your committee was appointed, it wrote one hun- 
dred six letters to the leading jurists, lawyers, educators and prominent women and men 
of Kansas, asking for concrete and constructive suggestions as to what the committee 
should do and the specific manner in which it should proceed. Many worthwhile sug- 
gestions and recommendations were received which have been of valuable assistance 
to the committee and for which we express our gratitude. 

Early in September, 1933, the committee got in touch with the district judges 
of every judicial district in the state, with the heads of the county bar associations, and 
with prominent lawyers in every county in the state, and made arrangements for the 
bar of each county to furnish speakers in all the public schools, churches, civic clubs, 
and like organizations, for constitution week which began on September 17. The min- 
isters of the state were asked to co-operate in making addresses appropriate to the occa- 
sion. Through this means an attempt was made to remind the people of our state of 
the salient features of our federal constitution and of its importance to the average citizen. 

Pursuant to the suggestion of the National Americanization Committee of the 
American Bar Association, which committee numbers among its members Circuit Judge 
George T. McDermott, and Senator F. Dumont Smith of Kansas, as contained in the 
American Bar Association Journal, your committee asked the judges and county bar 
associations of the state to arrange in every county of the state a fitting celebration for 
February 4, 1934, to commemorate the one hundred thirty-third anniversary of the 
momentous day when John Marshall took the oath of office of Chief Justice of the 
United States. We asked the judiciary of the state to invite the bar and the public to 
assemble in each community of the state to listen to carefully prepared addresses to show 
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members of the bar, where it would not condone similar acts or conduct in behalf of 
more mature members. 

We call attention to the fact that our Canons of Professional Ethics are printed in 
Volume 135 of Kansas Reports, page IX, and we again urge the bar of the state to 
acquaint themselves with these canons and strictly adhere to them. Professional ethics 
and professional courtesies are in many instances educational in their nature. 

During the past year different members of our committee have received numerous 
letters suggesting that greater care should be used in the reinstatement of disbarred at. 
torneys. The suggestion has been made that an attorney should not be reinstated until 
either an investigation has been had and a favorable report given by the State Board 
of Law Examiners, or by the local grievance committee, if there be such a committee in 
the city where the disbarred attorney resides. Under the present practice, the Supreme 
Court has a right to reinstate a member on its own initiative. 

The committee does not wish to make any recommendations as to the particular 
procedure that should be followed before a disbarred attorney is reinstated, but the com- 
mittee is of the opinion that greater care should be used in ascertaining the advisability 
of reinstating a disbarred member before such an order is entered. 

The committee is further of the opinion that they could accomplish a great deal 
more if they had funds available to properly investigate complaints, or if inquisitorial 
powers could be given to the State Board of Law Examiners, it might prove very valu- 
able in many instances in arriving at the facts in a given case. 

We can not help but believe that the bar of the state would approve a rule being 
made by the Supreme Court calling for the investigation and report of the State Board of 
Law Examiners before any disbarred member is reinstated. 


Respectfully submitted, 


Hucuw MacFarwanp, Secretary, Topeka, 
First District 
M. L. Atpen, Kansas City, Second District 
P. E. Nutton, Pittsburg, Third District 
Owen S. Samui, Emporia, Fourth District 
Cravupe I. Depew, Wichita, Fifth District 
W. A. Barron, Phillipsburg, Sixth District 
S. S. Avexanper, Chairman, Kingman, 
Seventh District. 


Vice-Presipent Hupson: We will now have the report of Committee on Revision 
and Preparation of a Corporation Code, by Thomas Amory Lee: 


Report of Committee on ‘Revision and Preparation 
of a Corporation (ode 


To THE Bar AssociaTION oF THE STATE OF Kansas: 

The committee of the Bar Association of the State of Kansas to prepare and revise 
a corporation code, reports as follows: 

No meeting of the entire committee has been held since the last meeting of the 
State Bar Association. 

The sub-committee appointed to draft the code met in Topeka on March 21, 1934, 
with James M. Challis, president of the Bar Association; Charles L. Hunt, chairman; 
Fred J. Moreau and Thomas Amory Lee, being present. The sub-committee requested 
the president of the Bar Association to secure a hearing for the proposed corporation 
code before the meeting of the Legislative Council on April 2. A hearing was secured, 
and on April 2 and 3, the first thirty-one pages of the 80-page corporation code as drafted 
by the sub-committee was presented, section by section and in detail by Mr. Thomas 
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Amory Lee, a member of the sub-committee, to the Legislative Council which gave the 
presentation the courtesy of close and careful attention. The Legislative Council requested 
that the remainder of the code be presented to it at its next meeting, probably in July 
or August. 


The legislative history of the proposed code is as follows: 


January 23, 1933 (at the regular session). The proposed code was presented by 
Charles L. Hunt, chairman of the committee, to members of the judiciary com- 
mittees of both the House and the Senate in a joint session. 


March 15, 1933. The proposed code was introduced in the House by the com- 
mittee on Judiciary as House Bill No. 796 and read for the first time. 


March 15, 1933. Judge Bloss, chairman of the House Committee on Judiciary, 
moved that one thousand copies be printed. The motion was adopted. 


March 16, 1933. The bill was read for the second time and referred to the 
Committee of the Whole, where it died without further action. 


Copies of the bill were printed and distributed in accordance with Judge Bloss’s 
motion. 


The history of the proposed code (Proposal No. 50) in the Legislative Council 


is as follows: 


May 16, 1933. The code was generally presented to the Council by a member 
of the sub-committee. 


April 2, 1934. It was proposed by Senator Warren and referred to the Com- 


mittee of the Whole. 


April 2, 1934. It was presented in detail to the Council sitting in Committee 
of the Whole, by a member of the sub-committee. 


April 3, 1934. The presentation in detail to the Council sitting in Committee 
of the Whole was continued. 


April 3, 1934. Consideration of the proposal was continued to the next meet- 
ing of the Council. 


Your committee recommends to the State Bar Association: 
First, that the proposed corporation code as drafted by this committee be approved. 


Second, that the Legislative Commitee be charged with the express duty of securing 
the enactment of the proposed code into law, and empowered to do all things necessary 
and proper to secure its adoption. 


Third, that this committee be discharged from further duties. 
Respectfully submitted, 
C. L. Hunt, Chairman 
Mr. Lee: I move the adoption of the report. 
(Motion put and carried.) 


Vice-Presipent Hupson: I believe at this time I will call for the report of the 
Committee on Resolutions. 
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Report of Committee on Resolutions 


Mr. Rosert Stone: I have but one resolution, although I believe there were some 
other matters to be presented. 


BE IT RESOLVED: That for our ladies and ourselves we express our thanks and 
appreciation, 

To the Wichita Bar for its renewed hospitality. 

To the Wichita ladies for their beautiful entertainments. 

To the clubs and civic bodies for their many courtesies. 

To the press for their full and intelligent reports of our meetings. 


It is always a pleasure to come to Wichita, and to meet our many friends who 
have made it such a great and charming city. 
































A. T. Ayres 
P, E. Nutton 
Rosert Stone, Chairman 

Mr. Stone: I move that the report be adopted. 

(Motion put and resolution declared adopted.) 

Vicr-Presipent Hupson: We have here the resolution read by Mr. Glenn a few 
moments ago, which it was suggested would be taken up in connection with the report 
of the Committee on Resolutions. (Mr. Hudson here reads resolution previously pre- 
sented by Mr. Glenn.) 

Mr. Stone: I think the substance of Mr. Glenn’s resolution was covered by a motion 
adopted yesterday—all except that which is commendatory of the addresses. While we 
all agree with what Mr. Glenn has said concerning them, it is hardly proper for us to 
single out the address of one particular individual from among those who have appeared 
on our program and especially recommend it above the others. In as much as the sub 


stance of the resolution has already been the subject of consideration by the association, 
that the resolution be laid on the table. 


(Motion seconded and carried.) 

Mr. Hecter: Some few days ago I read of an article in the American Bar Associa- 
tion Journal by Professor Sutherland, of the Chicago Bar Association, relative to the 
Illinois practice. I was so interested that I wrote for a copy. I went before the Judicial 
Council and made the suggestion that they study this act and select such parts as would 
improve our civil procedure. I am not going to take up your time, at this late hour, to 
discuss the act; but the Judicial Council is already familiar with it. They took a great 
interest in it, and indicated that they were going to do that very thing. I told them that 
I had already written the president of the Bar Association with a request to have it 
discussed, and he suggested that I bring it up. It is now too late to do that; but I would 
say this; that it is about the latest thing in the way of a new or reformed procedure. 
It is largely the English procedure, and could not be adopted in Kansas as it is written. 
It does away with strategy, dilatory procedure and anything to fool the other party. It 1s 
in the interest of the administration of justice. | want to make a motion that the incoming 
president of this association be instructed to appoint a committee to study the Illinois 
Civil Practice Code, and cooperate with the Judicial Council in taking such action as 
the Judicial Council and the Executive Committee of this association deem advisable. 

(Motion seconded, put and prevails.) 

Mr. Stone: I have a resolution which has been transmitted to me from the Kansas 
Shorthand Reporters Association, which is in session here at this time; which, with 
your permission, I will read: 

“WHEREAS, The Kansas State Bar Association provided noon-day entertainment 
for Reporters and their wives who are attending the convention of the Kansas Shorthand 
Reporters Association, at a delightful luncheon on Friday; 

“BE IT RESOLVED: That we extend to the Kansas Bar Association our apprecia- 
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tion and thanks for this further evidence of the goodfellowship existing between their 
profession and ours. 
Adopted May 26th, 1934, by 
KANSAS SHORTHAND REPORTERS ASSOCIATION.” 


(At this juncture, Mr. Thomas Amory Lee assumes the gavel.) 
CHatrrMAN Leg: We will now receive the report of the Nominating Committee. 


Report of Nominating Committee 


For president, Douglas Hudson, Fort Scott; for vice-president, Albert Faulconer, 
Arkansas City; for secretary, W. E. Stanley, Wichita; for treasurer, James G. Norton, 
Wichita. 

For members of Executive Council: first district, Ralph T. O’Neil, Topeka; third 
district, Charles D. Welch, Coffeyville; sixth district, John S. Dawson, Hill City; 
seventh district, Eustace Smith, Hutchinson. 

For delegates to American Bar Association: Robert Webb, Topeka; Wm. H. Vernon, 
Larned; Thomas Amory Lee, Topeka. 

Respectfully submitted: 
T. F. Doran 
C. L. Hunt 
W. D. Jocuems, Chairman 


Upon motion duly seconded, the Chair declared the report of the Nominating Com- 
mittee unanimously adopted and the nominees elected to the respective offices named. 
There being no further business, the Convention was declared adjourned sine die. 
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FIRESIDE CHATS 


Conducted by 
GROVER PIERPONT 
of the 
18th Judicial District 




















ATTORNEYS’ FEES 


To fee or not to fee. Whether it is better to charge the full worth of the services and let merit take 
care of future business, or to charge less in hopes of increasing work in the future. Both plans have 
been tried. Examples of success of the individual using either plan may be pointed out. Which plan is 
the better both for the individual and the group? 








oO 


What with the heavy thoughts of the state bar association meeting, and the hot weather this issue 
of the Journal promises to be anything but breakfast-food reading. Discussion of fees isn’t going to 
lighten it much. 





Oo 


Speaking of the state bar meeting. It was one of the best. In one of the most interesting moments 
the writer almost broke a record of years for keeping out of discussion. But fortunately President 
Challis failed to recognize us when on our feet and before the other speaker had finished we had suffi- 
ciently cooled and recovered our equilibrium that we did not further address the chair. By the way the 
new president proved himself a real peppy live wire while he had the gavel and the association ought 
to go places under his direction. And the secretary, as always, was on the job as guardian of straight 
thought and proper procedure. 

It was refreshing to see all the suggestions made in this column and local addresses for improve- 
ment of criminal procedure, adopted in the plan of the state association. Also one or two additional. 
However, we are not to be lulled into security. Think back and see how many recommendations of cur 
state bar association have been enacted into law by the legislature. The big work is ahead. Strangely 
enough, while the public criticises attorneys and courts for backwardness in criminal procedure, yet the 
legislature, made up in large part of those not attorneys at law, almost always refuses to take the forward 
steps necessary for relief. Perhaps you can explain this. 





o 


A much-appreciated letter from Justice W. W. Harvey, “I have read your ‘Fireside Chats’ and find 
them extremely interesting. After all, the most important use of law and judicial procedure is its applica- 
tion to the affairs of life. The view-point of the litigant and the lawyer concerning our judicial ma- 
chinery is fully as important as that of jurist or attorney and frank discussion is always helpful. I hope 
you can keep this department up.” Thanks a lot. With the help of all we'll try. Incidentally may we 
say we think the Justice has well earned an election without opposition. 





o 


Another letter from John A. Gerety of the Wichita Bar gives some more slants to criminal work. 
He says, “The man charged with a criminal offense has heard that he is entitled to his day in court. 
He has an idea that if he tells the Court that he is unable to employ an attorney the Court will appoint 
one to defend him. His next idea is that he, after having the Court appoint a lawyer to represent him, 
does not have any financial responsibility. He bases his argument on this fact—the Court appointed you 
and the state will have to pay you.” Mr. Gerety believes more exhaustive inquiry should be made as to 
the financial ability of the defendant and that he should be required to pay where he can or where 
his friends are able to pay. Mr. Gerety has always shown willingness to give his best when appointed, 
fees or no fees. 

It occurs to me that this runs right into the fee question. What do you think about fees in criminal 
cases for defense attorneys? Why is it that Kansas has never provided fees? In 1907 and 1908 I spent 
two years continuously in the courts of Pittsburgh, Pa. The law there provided fees in all cases in which 
an attorney was appointed by the court running from a minimum of $25.00 in misdemeanor cases to 
$200.00 in murder cases. Likewise judges corresponding to our district judges were elected for eight 
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years and received $10,000 a year. Isn’t the fee question another illustration of so many in Kansas where 
the attorneys of the state have slept on their rights and have failed to enter into the position which 
should be theirs? What do I mean by this? Isn’t that a pretty large sentence? Well, to answer let me 
take you back to Virginia. How would you feel if on first being admitted to the practice of law, every- 
one placed you in a sort of high-up, separate niche of honor. Instead of the slams and slurs which you 
daily hear directed at our profession, you suddenly found it a profession of esteem and honor? Well, if 

hung your shingle in Virginia, you would find that to be true and that the mere fact you were 
admitted to practice gave you entry to places not accorded everyone. I spent a year there when first 
admitted and know from experience. Neither would the fee question bother you. They know how to 


charge and the client expects to pay. 





oO 





Now having passed circuitously about the subject of fees suppose we enter in, always being mindful 
of 50-112, G.S. Kansas, 1923. 

The Sedgwick County Bar is indebted to Wade W. Wightman, of Wichita, and members of his 
committee, consisting of Judge A. M. Ebright, B. F. Alford, Dale Bryant, L. P. Brooks and John Boyer, 
all of Wichita, for a careful and complete survey of the fee question with recommendations. This com- 
mittee took up the fee question item by item submitting a portion each week to the Saturday meeting 
of the bar association until complete. 

Says Mr. Wightman, “This schedule is only recommended to members of the local bar, as fair 
charges and minimum fees and as you know is not compulsory. Personally I have found that this 
schedule has helped me a great deal. It has stopped a lot of argument. The committee’s idea was that 
the practice of law is a profession and not a business, and that the lawyer should be well paid for his 


services. The committee agreed . . . that it would stop the public shopping . .. and in my opinion 
that is what it has accomplished. ... It has given the lawyers a better understanding of what to 
charge. . . . It was surprising that some of the older lawyers had no idea what a fair charge would be 


for certain work, and there is no doubt but what it has helped them, as well as younger members of 
the bar.” Mr. Wightman and this committee emphasize that only minimum fees are recommended. There 
is no maximum suggested. 

Keeping in mind the suggestions are minimum fees, let us look at a few. Uncontested divorce $50.00; 
contested $100.00. Fifty dollars in uncontested cases is the amount fixed in the 18th District for years 
and which the husband is required to pay for his wife. In contested cases additional amounts are allowed 
at trial. Wills, minimum $10.00. Judge Haymaker, since deceased, told me he never charged less than 
$100.00, his theory being that if it was worth making a will it was worth paying that amount. He be- 
lieved that his business was as good from a financial standpoint as if he had charged $25.00. Offhand, I 
believe the minimum of $10.00 is too low. Forcible entry and detainer, city court uncontested $10.00; 
contested $25.00; appeal to district court, either side, $50.00. Criminal cases, preliminary, $25.00; district 
court $100.00. Obtaining charter for corporation for profit, $100.00. Writing deed, mortgage or lease 
$5.00; contracts, bills of sale, $5.00. Office consultation, $5.00, other than regular clients. 

This reminds me of one time when a man from Oklahoma walked into my office asking advice on 
a subject of some importance to him. After I had answered his questions I rather hesitatingly suggested 
$10.00 as a fee. Smilingly handing it to me he remarked as he left, “I expected to pay $25.00.” Isn't 
this a truism? What we know and is easy for us because of long experience and study we are inclined 
to undervalue when selling to someone else. Hence we fail to charge what the service is worth. 

What in your opinion is a reasonable minimum fee for examining a title and rendering a written 
opinion thereon? The committee suggests $10. Years ago in the practice I made it a rule that if my 
name signed to an opinion wasn’t worth $10 that someone else could do the work. Very rarely was any 
business lost in spite of shopping around. Remember that was the minimum. Just recently was reported 
the case of a local attorney who was offered a large volume of work. When he fixed the minimum with 
leaveway for abstracts requiring more work the offerer said he could get them done for $7.50. “Then 
why did you come to me?” asked the local attorney. “Well, we haven't been quite satisfied with their 
work.” Needless to say he did not cut his fees to get the business. 

Just now my attention is called to an attorney who reduced fees in a divorce case to $25.00. His 
client let the matter out of the bag in answer to a question asked by the Court. 

The question of fees has always been bothersome to the average attorney. I will welcome your idea 
for publication in the next number of the Bar Journal. 

It seems to me there is going to be a change in the next few years due to two things: First, the 
extreme difficulty experienced by a young attorney starting out for himself; second, by the great number 
of younger men called into various branches of government and semi-governmental departments. 

I have always felt that the young lawyer cheapens himself in the eyes of his client by asking inade- 
quate fees. This is due to failure to appreciate the value of services rendered, timidity, fear of losing a 
client and hope of gaining more business. At the same time this results in a tendency to lower fees. 
After all, not many care to practice law unless the income therefrom is adequate. However, attorneys 
have built up for themselves successful businesses on a small fee basis. In this, it seems to me the gen- 
eral profession is caused a rather heavy loss for the benefit of a few. I do not know why it would not 
be a good thing to have a short course in fee-charging along with other studies. 

That brings me to one of my pet mental hobbies as to just what education a young attorney should 
have before he is admitted to practice. But that will keep for another time. 

After all is said and done, isn't the question of fees of real and paramount importance? We have 
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come a long ways from the time when a client surreptitiously slipped his fee of appreciation into the 
pocket provided by counsel. How important it is we realize when we try to figure out how many at. 
torneys would be engaged in the practice except for the belief that they can make a good living. Then 
it is important that clients be satisfied. Where a great variety of differing charges are made a client 
naturally wonders if he paid too much. In every discussion the amount must be to a certain extent 
variable because certain attorneys by reason of known or reputed unusual ability are able to command 
larger fees to the satisfaction of clients. For instance, as I was leaving Senator Long’s funeral a certain 
well-known Wichitan told of what seemed a rather large fee paid him for an opinion. But he remarked 
he was well satisfied for future experience and extensive litigation proved Senator Long to be correct. 

There is no part of law practice that calls for more good sense and proper appreciation of time and 
circumstances than fee charging. In most every lawsuit there is a time to fix the fee, and for that matter 
to collect it; a time when both the client and the attorney will be satisfied. It is probable also that the 
success of many an attorney rests on this one thing. It is always possible to charge too much, especially 
at the wrong time. But think it over and send in your ideas. 


In Memoriam 


NOAH L. BOWMAN 
A. E. CRANE 
GILBERT H. FRITH 
VERMILLION HARRIS 
JUDGE W. A. JACKSON 


F. 0. JOHNSON 
JUDGE ROSWELL L. KING 
SAMUEL M. PORTER 
MAURICE L. ALDEN 


E. B. SMITH 
J. H. STEWART 
JOHN WILLARD WARD 
JUDGE GEO. H. WHITCOMB 


JUDGE ROSCOE H. WILSON 
OLIN BUCK 
CHESTER I. LONG 
R. K. WELLS 
ALFRED A. SCOTT 
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ed Douglas Hudson, President... Fort Scott W. E. Stanley, Secretary Wichita 
_ Albert Faulconer, Vice-Pres.. Arkansas City Jas. G. Norton, Treasurer Wichita 
er 

he EXECUTIVE COUNCIL 







John S. Dawson Hill City Irving M. Platt Junction City 
Eustace Smith Hutchinson Ralph T. O'Neil ..... Topeka 
Austin M. Cowan .. Wichita Chas. D. Welch Coffeyville 






COMMITTEE ON PROSPECTIVE LEGISLATION 
Chas. D. Welch, Chairman, Coffeyville 
(Balance of committee to be named) 






COMMITTEE ON AMENDMENT OF LAWS AND UNIFORM LEGISLATION 
B. L. Sheridan, Chairman, Paola 






Harry W. Colmary .... Topeka Payne H. Ratner . .Parsons 
J. B. McKay : ..El Dorado Elmer E. Euwer......... .. .Goodland 
W. S. Norris.... : . Salina Frederick G. Apt : ... Tola 






COMMITTEE ON LEGAL EDUCATION AND ADMISSION TO THE BAR 


E. R. Sloan, Chairman, Topeka 
Harry K. Allen ... Topeka Arthur S. Brewster .... Topeka 
Robt. McNair Davis. Lawrence Harold H. Malone Wichita 
















COMMITTEE ON AMERICANIZATION AND CITIZENSHIP 
Ralph T. O'Neil, Chairman, Topeka 

James L. Galle.............. McPherson W. D. P. Carey Hutchinson 

Frank H. McFarland............Topeka L. A. Hasty Wichita 
















COMMITTEE ON ILLEGAL PRACTICE OF THE LAW 
Harry Hart, Chairman, Wichita 

E. M. Boddington .Kansas City P. E. Nulton Pittsburg 

Clayton E. Kline .. Topeka Claude I. Depew Wichita 















COMMITTEE ON ANNOTATIONS AND RESTATEMENT OF THE LAW 
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George Siefkin .. Wichita Hon. Rousseau A. Burch Salina 
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School ) Lawrence F. Dumont Smith Hutchinson 
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Donald W. Stewart Independence 
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COMMITTEE ON LOCAL BAR ASSOCIATIONS 
Irving M. Platt, Chairman, Junction City 
President, Southwestern Bar Association Louis R. Gates Kansas City 
President, Northwestern Bar Association Allen Meyers . re Topeka 





MEMBERSHIP COMMITTEE 
Albert Faulconer, Chairman, Arkansas City 

(Members of the Executive Council are to act upon Membership Committee for respective 

congressional districts and to name members from judicial districts or counties.) 


COMMITTEE ON PROFESSIONAL ETHICS 


E. E. Blincoe, Chairman, (Address State Corporation Commission, 
Topeka) Fort Scott 










1st Dist. Hugh McFarland....... Topeka 4th Dist. O. M. Samuel. Emporia 
2nd Dist. Raymond Rice....... Lawrence 5th Dist. Henry V. Gott . Wichita 
3rd Dist. Chester Stevens. . Independence 6th Dist. La Rue Royce Salina 


7th Dist. Roy C. Davis........ Hutchinson 







COMMITTEE ON INCORPORATION OF THE BAR 
Austin M. Cowan, Chairman, Wichita 
ier ee suennsignde Topeka Bruce Hurd ' . Topeka 
E. S. McAnany............. Kansas City Benj. F. Endres Leavenworth 













COMMITTEE TO PREPARE AND REVISE A CORPORATION CODE 
C. L. Hunt, Chairman, Concordia 

Roland Boynton ............... Topeka B. I. Litowich .. Salina 

Robert Foulston ............... Wichita Thos. A. Lee Se 

Fred J. Moreau .............. Lawrence W. E. Stanley.................. Wichita 










COMMITTEE ON SELECTION OF JUDGES 
W. D. Jochems, Chairman, Wichita 






Hon. Geo. T. McDermott....... Topeka M. V. D. Van De Mark...... Concordia 
PP ey re Topeka Hon. William A. Smith..... Valley Falls 
SEED sc cadevdaneadat Chanute Baessy W. Pidher............. Fort Scott 







COMMITTEE ON PUBLICITY AND COOPERATION WITH THE PRESS 
Eustace Smith, Chairman, Hutchinson 

Howard T. Fleeson............. Wichita B. I. Litowich..................-Salina 

eee Topeka i BO. vv ne dacevens Pittsburg 














MEMORIAL COMMITTEE 


Hon. John S. Dawson, Chairman, Hill City 
Hon. Karl Miller............ Dodge City Hon. Wendell Ready........ Wellington 











COMMITTEE ON CRIMINAL LAW AND LAW ENFORCEMENT 
S. M. Brewster, Chairman, Topeka 
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Clarence V. Beck.............. Emporia Hon. Edgar C. Bennett....... Marysville 
James B. Nash................. Wichita Donald C. Little........... Kansas City 













COMMITTEE ON LAW LISTS AND DIGESTS 
Don H. Elleman, Chairman, Columbus 
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Ackarman, Carl, Sedan 
Adams, John W., Wichita 
Addington, J. E., Topeka 
Aikman, C. L., El Dorado 
Alden, Maurice L., Kansas City 
Alexander, S. S., Kingman 
Alford, B. F., Wichita 

Allen, Donald C., Oskaloosa 
Allen, Geo. R., Topeka 

Allen, Geo. S., Topeka 

Allen, James A., Chanute 
Allen, Otis, S., Topeka 
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1913—R. A. Burch 
1914—C. E. Lobdell 
1915—C. L. Kagey 


Officers of Past Years 


VICE-PRESIDENT 
1883—N. T. Stephens 
1884—N. T. Stephens 
1885—W. A. Johnston 
1886—E. S. Torrance 
1887—Henry C. Sluss 
1888—Eugene F. Ware 
1889—T. F. Garver 
1890—Chas. B. Graves 
1891—L. Houk 
1892—J. W. Green 
1893—H. L. Alden 
1894—F. F. Martin 
1895—J. B. Larimer 
1896—Wm. Thompson 
1897—S. H. Allen 
1898—C. C. Coleman 
1899—Sam Kimble 
1900—Silas Porter 
1901—B. F. Milton 
1902—J. G. Slonecker 
1903—C. W. Smith 
1904—C. W. Smith 


1905—Lucius H. Perkins 


1906—Wm. P. Dillard 
1907—J. B. Larimer 


1908—Geo. A. Vandeveer 


1909—C. A. Smart 
1910—W. E. Hutchison 
1911—J. D. McFarland 
1912—R. A. Burch 
1913—C. E. Lobdell 
1914—C. L. Kagey 


1915—Charles Blood Smith1915—D. 


1916—Charles Blood Smith1916—William Osmond 


1917—William Osmond 


1918—William E. Higgins 


1919—John C. Hogin 
1920—J. D. Houston 
1921—Ben. S. Gaitskill 
1922—Chester I. Long 
1923—W. C. Harris 
1924—James A. Allen 


1917—William E. Higgins 1917—D. 


1918—John C. Hogin 


1919—Joseph D. Houston 


1920—B. S. Gaitskill 
1921—Chester I. Long 
1922—W. C. Harris 
1923—James A. Allen 


1924—Edwin S. McAnany 


1925—Edwin S. McAnany 1925—Charles L. Hunt 


1926—Charles L. Hunt 
1927—Robert Stone 
1928—F. Dumont Smith 
1929—Chas. D. Shukers 
1930—O. O. Osborn 
1931—Benj. F. Hegler 
1932—B. I. Litowich 
1933—Gilbert H. Frith 
1934—J. M. Challis 


1926—Robert Stone 
1927—F. Dumont Smith 


1928—Charles B. Shukers 


1929—O. O. Osborn 
1930—Benj. F. Hegler 
1931—B. I. Litowich 
1932—Gilbert H. Frith 
1933—]J. M. Challis 
1934—Douglas Hudson 


SECRETARY 


1883—W. H. Rossington 1883—D. 
1884—W. H. Rossington 1884—D. 
1885—W. H. Rossington 1885—D. 


1886—John W. Day 
1887—John W. Day 
1888—John W. Day 
1889—Chas. S. Gleed 
1800—C. J. Brown 
1891—C. J. Brown 
1892—C. J. Brown 
1893—C. J. Brown 
1894—C. J. Brown 
1895—C. J. Brown 
1896—C. J. Brown 
1897—C. J. Brown 
1898—C. J. Brown 
1899—C. J. Brown 
1900—D. A. Valentine 
1901—D. A. Valentine 
1902—D. A. Valentine 
1903—D. A. Valentine 
1904—D. A. Valentine 
1905—D. A. Valentine 
1906—D. A. Valentine 
1907—D. A. Valentine 
1908—D. A. Valentine 
1909—D. A. Valentine 
1910—D. A. Valentine 
1911—D. A. Valentine 
1912—D. A. Valentine 
1913—D. A. Valentine 
1914—D. A. Valentine 
A. Valentine 
A. Valentine 
A. Valentine 
1918—D. A. Valentine 
1919—D. A. Valentine 
1920—W. E. Stanley 
1921—W. E. Stanley 
1922—W. E. Stanley 
1923—W. E. Stanley 
1924—W. E. Stanley 
1925—W. E. Stanley 
1926—W. E. Stanley 
1927—W. E. Stanley 
1928—W. E. Stanley 
1929—W. E. Stanley 
1930—W. E. Stanley 
1931—W. E. Stanley 
1932—W. E. Stanley 
1933—W. E. Stanley 
1934—W. E. Stanley 


1916—D. 


TREASURER 
Valentine 
Valentine 
Valentine 
Valentine 
Valentine 
Valentine 
Valentine 
Jones 


1886—D. 
1887—D. 
1888—D. 
1889—D. M. 
1890—Howel 
1891—Howel Jones 
1892—Howel Jones 
1893—Howel Jones 
1894—Howel Jones 
1895—Howel Jones 
1896—Howel Jones 
1897—A. A. Godard 
1898—A. A. Godard 
1899—Howel Jones 
1900—Howel Jones 
1901—Howel Jones 
1902—Howel Jones 
1903—Howel Jones 
1904—J. G. Slonecker 
1905—J. G. Slonecker 
1906—J. G. Slonecker 
1907—J. G. Slonecker 
1908—J. Slonecker 
1909—J. Slonecker 
1910—J. Slonecker 
1911—J. Slonecker 
1912—J. Slonecker 
1913—J. Slonecker 
1914—J. Slonecker 
1915—J. Slonecker 
1916—J. Slonecker 
1917—J. Slonecker 
1918—J. G. Slonecker 
1919—J. G. Slonecker 
1920—J. G. Slonecker 
1921—Paul J. Wall 
1922—Forest D. Siefkin 
1923—Forest D. Siefkin 
1924—James G. Norton 
1925—James G. Norton 
1926—James G. Norton 
1927—James G. Norton 
G. 
G. 


M. 
M. 
M. 
M. 
M. 
M. 


G 
G 
G 
G 
G. 
G. 
G. 
G. 
G. 
G. 
G. 
G. 
G. 
G. 
G 
G 
G 


1928—James Norton 
1929—James Norton 
1930—James G. Norton 
1931—James G. Norton 
1932—James G. Norton 
1933—James G. Norton 
1934—James G. Norton 
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-Mortuary Roll 


Name and Date of Death 


Alden, H. L., Nov. 21, 1913 
Allen, 8. H., Topeka, October, 1931 
Allison, Geo. W. 
Amidon, Samuel B., May 8, 1925 
Arkman, Granville P., Sept. 19, 1923 
Armstrong, Alfred G. 
Badger, Gordon A., July 10, 1929 
Bailey, L. D., Oct. 15, 1891 
Baker, J. J., Sept. 22, 1927 
Banta, Arthur Claire. July 6, 1921 
Barnum, —- Sept. 20, 1924 
Beeching, J. 
Bendure, W. x, Jan., 1924 
Benson, Alfred Ww. Jan. 1, 1916 
Bergen, Abram, Feb. 5, 1906 
Biddle, William R., Jan. 26, 1917 
Bird, W. A. S., Mar. 5, 1928 
Blue, Richard W., Jan. 28, 1907 
Boaz, O. T., Dec. 6, 1913 
Bowman, Cyrus C., Jan. 4, 1917 
Bowman, Noah L., Garnett, Dec. 2, 
1933 
Brewer, David J., March 28, 1910 
Brookens, Edwin E., Sept. 22, 1928 
Brown, James U., April 30, 1911 
Brown, John W. 
Brubacher, J. A., Nov. 7, 1925 
Buchan, William J., March 21, 1922 
Buck, Olin, Topeka 
Buckland, Samuel A., Dec. 31, 1926 
Buckman, George H., October 30, 1915 
Cady, Atwood, Aug. 15, 1910 
Campbell, A. B., Dec. 20, 1897 
Campbell, John J., August 3, 1924 
Campbell, Ray, July 28, 1928 
Canty, Miles E., Fredonia, See 1931 
Case, Nelson, July 8, 192 
Clark, +. + R., September 4, 1920 
Clemens, G. C., Oct. 7, 1906 
Clogston, Z. B., Feb. 19, 1902 
Close, Jay Franklin, July 13, 1905 
Coleman, Chiles C., March 4, 1911 
Costigan, Walter J., October 27, 1914 
Cowles, W. M., Aug. 25, 1925 
Crain, John H., February 21, 1924 
Crane, A. E., Topeka, May 14, 1934 
Crego, Edward Jason, May 23, 1924 
Crowley, Clarence A., March 15, 1916 
Crozier, Robert, October 2, 1895 
Cunningham, Edwin Wilbur, 
Aug. 10, 1905 
Curran, John P. 
Dale, David M., Aug. 24, 1920 
Dana, Alston W., Feb. 21, 1918 
Dawes, Fernando B., October 17, 1916 
Day, L. M., Feb. 19, 1926 
Dewey, Thomas Emmett, June 6, 1906 
Dierks, Edw. J., June 2, 1929 
Dilon, Hiram Price, Sept. 2, 1918 
Dilton, W. T., April 7, 1910 
Dinsmoor, Frank A., August 24, 1924 
Doster, Judge Frank 
Douglass, C. R., Dec. 27, 1928 
Douthitt, Wm. P., Nov. 28, 1897 
Dunkin, Wm., October 16, 1911 
Dyer, Alfred C., Oct. 31, 1916 
Eckstein, Otto é., Oct. 21, pone 





. Pp 
Elliston, Henry, May 29, 1909 
Everest, A. S., Oct. 22, 1894 
Ewing, Thomas, Jr., Jan. 21, 1896 
Fairchild, Hon. W. G. 
Farrelly, Hugh P., Nov. 17, 1926 
Fenlon, Thomas P., Feb. 3, 1901 
Ferell, John A., June 21, 1922 
Ferguson, Charles V., Oct. 14, 1918 
Field, Seward I., Jan. 18, 1922 
Finch, J. F., May 10, 1929 
Finney, Hon. L. H., Aug. 25. 1980 
Foote, E. T. 
Foster, OC. G., June 21, 1890 
Foster, Frank H., Dc. 9, 1912 
Freeman, Winfield, July 5, 1926 


Frith, Gilbert H., Emporia, Apr. 


Gaitskill, Ben 8. 
Galle, P. J. 
Ganse, Henry E., Sept. 29, 1922 
Gardiner, George, Wichita 
Gates, Edward C., Nov. 22, 1926 
Gault, C. E. 
Gaw, R. H., Mar. 12, 1927 
Gillett, Almerin, May 15, 1896 
Gillett, Preston B., October 27, 1915 
Glass, William S., May, 31, 1916 
Gleed, <a S., July 25, 1921 
Gleed, J. Oct. 12, 1926 
Graham, w a June 22, 1911 
Graves, Charles B., March 25, 1912 
Gregory, Glevin “i Oct. 25, 1920 
Green, H. T., March 10, 1886 
Green, James Woods, Nov. 4, 1919 
Greene, A. L., July 28, 1907 
Greer, John P., Nov. 28, 1889 
Greenwood, Lewis H., Jan. 5, 1911 
Griffin, Charles T., Jan. 9, 1884 
Guthrie, John, July 1, 1906 
Hagan, Eugene, Dec. 15, 1906 
Hale, Samuel I., March 10, 1924 
Hall, John Austin 
Haliowell, J. R., June 24, 1898 
Hamble, C. B., June 14, 1894 
Hamer, Robert M., May 23, 1924 
— A. L. L. El Dorado, March, 
2 


Hamilton, Clay, Mar. 24, 1925 

Hamilton, John D. M., Sept. 20, 1914 

Harris, Amos, Feb. 2) 18 

Harris, Kos, Wichita, 5. 1931 

Harris, Vermillion, Wichita, Feb. 8, 
1934 


Harvey, A. M., Mar. 8, 1928 

Hayden, Sidney, Feb. 2, 1907 

Hayes, John B. 

Hayes, J. d, 

Haymaker, J. N., Feb. 21, 1930 

Hazen, Z. T., Tope ka, August, 1931 

Heizer, Robert C., @* 4, 1927 

Helm, A. E., July 13, 1922 

Henry, John W W., Dec. " 02 

Herrick, James T., Dec. 27, 1911 

Higgins, William E., Ma 18, 1920 

Hite, D. R., Dec. 14, 927 

Hodgson, Howard J., od 21, 1921 

Holt, Joel, April 27, 1892 

Hook, William Cather, Aug. 11, 1921 

Hopkins, O. E., Oct. 2, 13 

Hopkins, Scott, Dec. 2, 1917 

Hopkins, W. R., Dec. 10, 1913 

Horton, A. H., Sept. 2, 1902 

Hotchkiss, Eber P., April 5, 1908 

Hubbard, N. W., —, 1902 

Humphrey, H. J., Aug. 8, 1890 

Humphrey, James, Sept. 18, 1907 

Humphreys, T. D., Mar. 25, 1929 

Hurd, T. A., Feb. 22, 1899 

Iams, Rezin, Jan. 14, 1911 

Jackson, A. M., June 11, 1924 

Jackson, Fred 8S., Topeka, Nov., 1931 

Jackson, Judge W. A., Atchison, Jan. 
20, 1934 

Jetmore, A. B., March 1, 1908 

Johns, H. C., May 24, 1894 

Johnson, F. O., McPherson, Apr, 1933 

Johnson, Frank O. 

Johnson, J. B., M 1899 

Jones, Howell, "April 6, 1928 

Kennedy, Wm. B., Aug. 26, 1928 

Kenyon, W. §8., Oct. 31, 1929 

Keplinger, L. W., Dec. 14, 1929 

Kimball, C. H., May 11, 1907 

King, Judge Roswell L., Marion, Oct., 
1933 

Kingman, Samuel A., Sept. 9, 1904 

Kramer, Thesdon A., July 26, 1928 

Larimer.  f aa - 

Larimer, J. B., May 29, 1927 





Mortuary Roi 


Leland, Cyrus A., Oct. 16, 1926 
Lewis, Chauncey A., Aug. aa 1908 
Lewis, Ellis, Aug. 12, 189 
Little, Edward C., June 27, 1924 
Livingood, James M., April 15, 1927 
Lloyd, Ira E., April 29, 1928 
Long, Chester I., Wichita 
Low, Marcus Aurelius, July 19, 1921 
Macy, F. 8., Aug. 26, 1930 
Madison, L. A., April 29, 1928 
Mahin, Isaac M., Jan. 20, 1918 
Maltby, J. C., April 27, 1893 
Marshall, John 
Martin, David, March 2, 1901 
Martin, Hon. F. L. 
Martin, Van M., Oct. 21, 1918 
Mason, Hewy F,, May 4, 1927 
Masemore, ri Sept. 24, 1928 
McClure, J. R., July 16, 1903 
McFarland, James D., Nov. 23, 
McMath, E. A., Aug. 29, 1898 
Meuser, Charles T. 
Miller, George L., Oct. 22, 1908 
Miller, O. L., Sept. 11, 1926 
Milton, B. F., Sept. 17, 1915 
Mitchell, Alexander C., July 7, 1911 
Mitchell, J. K., March 4, 1922 
esvene, D. W. 
Noble, A. L., April 17, 1928 
Nobler, Jeremiah G., Oct. 25, 1904 
Morris, R. E., Feb. 3, 1908 
Myler, E. W., Aug. 14, 1923 
Noftzger, T. A. 
Orr, James W., Feb. 5, 1927 
Overmeyer, David, Jan. 9, 1907 
Perkins, L. H., June 1, 1907 
Perry, Albert, April 13, 1906 
Peters, Samuel R., April 21, 1910 
Porter, Samuel M., Caney, Feb. 27, 
1934 
Postlethwaite, J. C., Nov. 26, 1910 
Pratt, William Henry, June 17, 1911 
Prescott, J. H., July 5, 1891 
Prigg, F. F. 
Prose, J. B. 
Rager, T. F., Dec. 30, 1903 
Rendsioe A. . F., Sept. 1. 


Re 

Redden, Alfred L., Aug. 22, 

Reo, E. A., Hays, May, 1931 
Rigby, Isaac, Feb. 15, 1927 

Ritter, John, Feb. 8, 1896 

Roark, Michael E., Feb. 5, 1908 
Roark, W. 8., Oct. 19, 1917 
Robinson, R. G., April 18, 1898 
Rossington, William H., July 19, 1908 
Russell E. Vernon, June 6, 1920 
Ryan, Thomas, April 5, 1914 

Scates, Thomas A., April 10, 1914 
Scholes, Virgil, Topeka, July 4, 1932 
Schumacher, H. W. 

Scott, A. A., Topeka, Oct. 3, 

Scott, Alfred A., Topeka 

Scott, W. W., May 31, 1890 
Sedgwick, Thomas N., May 5, 1905 
Shawver, Frank 

Sheldon, Winfield Hall, May 22, 1909 


Shukers, Charles D. 
Simminger, Jocob H., October 13, 


19 
Simpson, Matthew P., May 10, 1904 
Sims, John T., July 24, 1925 
Sims, A. F. 
Sluss, Henry C. 
Smith, Chas. Blood 
Smith, Charles W., Jan. 3, 1925 
Smith, E. B., Topeka, Feb. 1, 1934 
Snook, W. A., Dec. 22, 1923 
Spencer, Charles F., April 5, 1914 
Sperling, B. L., Nov. 15, 1926 
Spilman, R. B., Oct. 19, 1898 
Stackpole, H. W., Feb. 17, 1926 
Stahl, Walter Ww. 
Stavely, Joseph H., ——- 17, 1916 
Stillings, E., Feb. 189 
Stephens, N. , slumber 29, 1884 
Stewart, J. H., Wichita 
Stonecker, J. 8., April 7, 1923 
Stratford, E. D., Jan. 22, 1926 
Sweet, E. C., Oct. 11, 1926 
Switzer, John F., Feb. 18, 1917 
Thatcher, 8S. O., August 11, 1895 
Tillotson, DeWitt C., August 1, 
Thompson, R. F., April 5, 1907 
Tomlinson, Joseph B., June 10, 1922 
Travers, John L., August 21, 1924 
Troutman, James A., Dec. 25, 1926 
Trice, Ira M., July 3, 1929 
Usher, John P., April 13, 1889 
Valentine, D. M., Aug. 5, 1907 
eee 3 Harry Edward, Oct. 12, 
19 
vondovers, Goon A., Aug. 3, 1908 
Vernon, , aay 4, 1922 








Wen Baile Peyton, April 28, 
18 


1 
Wagstaff, W. R., Feb. 4, 1894 
Wall, Thomas B., Jan. 14, 1906 
Walker, Paul E., Nov. 11, 1918 
Walker, Steven L., Feb. 25, 1919 
Ward, John Willard, Wichita, May 
28, 1933 
Ware, Eugene F., July 1, 1911 
Washbon, Fred, July 12, 1914 
Waters, Joseph, May 6, 1926 
Webb, Leland J., Feb. 21, 1893 
Webb, W. C., April 19, 1898 
Welch, R. B., Oct. 5, 1906 
Wells, R. K., San Juan, Porto Rico 
Whitcomb, Judge Geo. H., Topeka, 
Aug. 20, 1933 
Wilson, Judge Roscoe H., Jetmore -- 
Wilson, Thos. C., Wichita, Sept., 1931 
Williams, A. L., Aug. 28, 1907 
Williams, Arch F., Nov. 22, 1929 
Williams, Frank L., July 27, 1918 
Williams, Martin E., Nov. 29, 1914 
.. = = eee 
Wise, Z. S., Jan. 8, 1901 
Wolf. Eugene, Feb. 19, 1899 
Wood, _— L., Kansas City, Jan., 
9 


1 
Wooley, D. 
Zeigler, W. 
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Print for Lawyers? 
I Say We Do! 


N A recent case in the Federal 

Court, the ‘‘Table of Cases Cited”’ 
failed to contain the pages of the 
brief as the court required. Although 
we did not print this brief we were 
called in to rectify the trouble. We 
reset the type and reprinted the 
pages necessary to insert in these 
briefs on short notice and the case 
proceeded without further delay. 


Sure—We Print Abstracts 
and Briefs 


We have the necessary equipment 
—we read the proofs if you desire— 
we give prompt service—we file the 
briefs in the Supreme Court if nec- 
essary — ask the many lawyers we 
serve. 


We also print legal forms, 
deeds of trust, ccutracts, 
stock certificates, manu- 
script covers, vouchers, etc. 


If You Want Immediate Service, 
Write or "Phone Us—2-2377. 


The McGuin Publishing Company 


210 South Emporia Ave. 
WICHITA, KAN. 













































































HON. WILLIAM A. JOHNSTON, Chief Justice 
Supreme Court of the State of Kansas 





